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It is universally acknowledged that no measure was ever
more national, or has ever produced more testimonies of public
VOL. II. B
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appruhati-:}n, than the restoration of Charles II. Nor can this
ML L. be attributed to the usual fickleness of the nnﬂtitu@e.
at the re- For the late government, whether under the parlia-

" ment or the protector, had never obtained the sanc-
tion of popular consent, nor could have subsisted for a dw
without the support of the army. The king’s return seemed
to the people the harbinger of a real liberty, instead of that
bastard commonwealth which had insulted them with its
name ; a liberty secure from enormous assessments, which,
even when law fully imposed, the English had always paid
with reluetance, and from the msnlmt despotism of the
soldiery. The young and lively looked forward to a release
from the rigours of fanaticism, and were too ready to ex-
change that ]H'[]GLI‘ItIEd] austerity of the late times for a
licentiousness and impiety that became characteristic of the
present. In this tumult of exulting hupL and joy, there was
much to excite anxious forebodings in calmer men; and it
was by no means safe to pronounce that a change so gene-
rally demanded, and in most respects so Px]wdmnt, could be
effected without very serious sacrifices of publie and parti-
cular interests,

Four subjects of great importance, and some of them very
procecdings  difficult, oceupied the convention parliament from
satoes. the time of the king’s return till their dissolution in
tament the following December ; ; a general indemmity and
legal oblivion of all that had been done amiss in the late in-
termimnn of government ; an adjustment of the claims for
reparation which the crown, the church, and private ro:,'ahsfa
had to prefer ; a provision for the king’s revenue, consistent
with the abolition of lmhtary tenures ; and the settlement of
the church. These were, in effect, the articles of a sort of
treaty between the king and the nation, without some legisla-
tive provisions as to which, no stable or tranquil course of
law could be expected.

The king, in his well-known declaration from Breda,
actorim. dated the 14th of April, had laid down, as it were,
dewmnity.  aartain bases of his restoration, as to some polnts

which he knew to excite much apprehension in England.
One of these was a free and general pardon to all his sub-
jeets, saving only such as should be excepted by parliament.
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It had always been the king’s expectation, or at least that of
his chancellor, that all who had been immediately con-
cerned in his father’s death should be delivered up to
punishment* ; and, in the most unpropitious state
of his fortunes, while making all professions of pardon and
favour to different parties, he had constantly excepted the
regicides.t Monk, however, had advised, in his first mes-
sages to the king, that none, or at moest not above four,
should be excepted on this account?; and the commons voted
that not more than seven persons should lose the benefit of
the indemnity, both as to life and estate.§ Yet, after haung
named seven of the late king’s judges, they proceeded in a
few days to add several more, who had been concerned in
managing his trial, or otherwise forward in promoting his
death. || They went on to pitch upon twenty persons, w hom,
on account of their deep concern in the transactions of the
last twelve years, they determined to affect with penalties,
not extending to death, and to be determined by some future
act of parliament.¥ As their passions grew warmer, and

Exclusion of
the regicides
and others.

* Life of Clarendon, p. 69.

+ Clar. State Papers, iii. 427. 529,
In fact, very few of them were likely to
be of use; and the exception made his
general offers appear more sincere,

{ Clar. Hist. of Rebellion, vii. 447.
Ludlow says that Fairfax and Northum-
berland were positively against the pu-
nishment of the regicides, vol. iii. p. 10.;
and that Mook vehemently declared at
first against any exceptions, and after-
wards prevailed on the house to limit
them to seven, p.16. Though Ludlow
was not in England, this seems very pro-
bable,and is confirmed by other anthority
as to Monk. Fairfax, who had sat one
day himself on the king's trial, could
hardly with decency concur in the pu-
nishment of those who went on,

& Journals, May 14.

I June 5, 6, 7. The first seven were
Scott, Holland, Lisle, Barkstead, Harri-
son, Say, Jones. They went on to add
Coke, Broughton, Dendy.

9 These were Lenthall, Vane, Burton,
Keble, St. John, Ireton, Haslerig, Syden-
ham, Desborough, Axtell, Lambert, Pack,
Blackwell, Fleetwood, Pyne, Dean, Creed,
Nye, Goodwin, and Cobbet; some of

them rather insignificant names. Upon
the words that “twenty and no more ™
be so excepted, two divisions took place,
160 to 131, and 153 to 135 ; the presby-
terians being the majority, June 8. Two
other divisions took place on the names
of Lenthall, carried by 215 to 126, and
of Whitelock, lost by 175 to 154. An
other molion was made afterwards against
Whitelock by Prynne, Milton was or-
dered to be prosecuted separately from
the twenty ; so that they already broke
their resolution. He was put in custody
of the serjeant-at-arms, and released, De-
cember 17.  Audrew Marvell, his friend,
soon afterwards complained that fees to
the amount of 150 pounds had Leen ex-
torted from him; but Finch answered
that Milton had been Cromwell's secre-
tary, and deserved hanging. Parl. Hist.
p- 162, Lenthall had taken some share
in the restoration, and entered into cor-
respondence with the kings advisers a
little before. Clar. State Papers, iii. 711.
720. Kennet's Register, 762.  But the
rovalists never mneg forgive his having
put the quesnﬂu to the vote on the ordi-
nance for trying the late king,
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the wishes of the court became better known, they came to
except from all benefit of the indemnity such of the king’s
judges as had not rendered themselves to justice according
to the late proclamation.* In this state the bill of uulvnnutv
and oblivien was sent up to the lords.+ But in that house,
the old royalists had a more decisive preponderance than
among the commons. They voted to except all who had
signed the death-warrant against Charles the First, or sat
when sentence was pronounced, and five others by name,
Hacker, Vane, Lambert, Haslerig, and Axtell. They struck
out, on the other hand, the clause reserving Lenthall and the
rest of the same class for future penalties. They made other
alterations in ‘the bill to render it more severel; and with
these, after a pretty long delay, and a positive message from
the king, reque-atmg them to hasten their pr uceeﬂuw&, (d!l
illt‘"‘lll"l.l‘!t}' to which they took no exception, and which n
the eyes of the nation was justified by the circumstances, )
they returned the hill to the commons.

The vindietive spirit displayed by the upper house was
not agreeable to the better temper of the commons, where
the pxmln terian or moderate party retained great influence.
Though the king’s judges (such at least as had signed the
death-warrant) were equally guilty, it was consonant to the
practice of all humane governments to make a selection for
capital penalties ; and to put forty or fifty persons to death
for that offence seemed a very sanguinary course of proceed-
ing, and not likely to promote the conciliation and oblivion
so much eried up. hut there was a yet stronger objection
to this severity. The king had published a plmlamatim], in
a few days after his laudmg, commanding his father’s Judgta
to render themselves up within fourteen days, on pain of
being excepted from any pardon or indemnity, either as to

* June20. This was carried without

a division, Eleven were afterwards ex-
cepted by name, as not baving rendered
themselves. July 9.

1 July 11.

{ The worst and most odious of their
proceedings, guite unworthy of a Chris-
tfian and eivilized assembly, was to give
the next relations of the four peers who
had been executed under the common-

wealth, Hamilton, Holland, Capel, and
Derby, the privilege of naming each one
person (among the regicides) to be exe-
cuted. This was done in the three last
instances; but lord Denbigh, as Hamil-
ton's kinsman, nominated one who was
dead ; and, on this being pointed out to
him, refused to fix on another, Journal,
Aug. 7. Ludlow, iii. 34.
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their lives or estates. I'tr‘Ianjr had voluntarily come in, having
put an obvious construction on this proclamation. It seems
to admit of little question, that the king’s faith was pledged
to those persons, and that no advantage could be taken of
any amhlgmti.' in the prochm'ttmn, without as real perfidious-
ness as if the words had been more express. They were at
least entitled to be set at liberty, and to have a reasonable
time allowed for making their escape, if it were determined to
exclude them from the indemnity.* The commons
were more mindful of the king’s honour and their
own than his nearest advisers.t But the vielent
royalists were gaining ground among them, and it ended in
a compromise. They left Hacker and Axtell, who had been
prominently concerned in the kmga death, to their fate.
They even admitted the exceptions of Vane and Lambert ;

contenting themselves with a joint address of both houses to
the king, that, if they should be attainted, execution as to
their lives might be remitted. Haqlerlg was saved on a divi-
sion of 141 to 116, partly through the intercession of Monk,
who had pledged his word to him. Most of the king’s

judges were entirely excepted ; but with a proviso in favour
of such as had surrendered according to the proclamation,
that the sentence should not be executed without a special act
of parliament.I Others were reserved for penalties not ex-
tending to life, to be inflicted by a future act. About twenty
enumerated persons, as well as those who had pr onounced

Discussions
between the
houses on it

* Lord Southampton, according to
Ludlow, actually moved this in the house
of lords, but was opposed by Finch.
iii. 43.

+ Clarendon uses some shameful chi-
canery about this. Life, p. 69. ; and with
that inaccuracy, to say the least, so ha-
bitual to him, says, * the parliament had
published a proclamation, that all who
did not render themselves by a day named
should be judged as guilty, and attainted
of treason.”  The proclamation was pub-
lished by the king, on the suggestion in-
deed of the lords and commons, and the
expressions were what I have stated in
the text. State Trials, v. 959. Somers
Tracts, vii. 437, It is obvious that by
this mis-representation he not only throws
the blame of ill fuith off the king’s shoul-

ders, but puts the esse of those who
obeyed the proclamation on a very dif-
ferent footing. The king, it seems, had
always expected that none of the regicides
should be spared. But why did he pub-
lish such a proclamation? Clarendon,
however, seems to have been against the
other exceptions from the bill of indem-
nity, as contrary to some expressions in
the declaration from Breda, which had
been inserted by Monk's advice; and
thus wisely and honourably got rid of
the twenty exceptions, which had been
sent up from the commons, p. 135. The
lower house resolved to agree with the
lords as to those twenty persons, or rather
sixteen of them, by 197 to 102, Hollis

and Morrice telling the Ayes.
t Stat. 12 Car. %L e 1l
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sentence of death in any of the late lllegal high courts of
justice, were rendered incapable of any civil or military office.
Thus after three months’ delay, which had given room to dis-
trust the boasted clemency and forgiveness of the victorious
royalists, the act of indemnity was finally passed.

"Ten persons suffered death soon afterwards for the murder
execution of Of Charles the First ; and three more who had been
regicides.  geized in Holland, after a considerable lapse of time.*
There can be no reasonable ground for censuring either the
king or the parliament for their punishment; except that
Hugh Peters, though a very odious fanatie, was not so
directly 1mpllc&te{'l in the klng s death as many who escaped ;
and the execution of Scrope, who had surrendered under the
proclamation, was an inexcusable breach of faith.+ But no-
thing can be more sophistical than to pretend that such men
as Hollis and Annesley, who had been expelled from parlia-
ment by the violence of the same faction who put the kmg
to death, were not to vote for their punishment, or to sit in
judgment on them, because they had sided with the commons

in the civil war.¥ It is mentioned by many writers, and in

* These were, in the first instance,
Harrison, Scott, Scrope, Jones, Clement,
Carew, all of whom had signed the war-
rant, Cook, the solicitor at the high court
of justice, Hacker and Axtell, who com-
manded the guard on that occasion, and
Peters, Two years afterwards, Downing,
ambassador in Holland, prevailed on the
states to give up Barkstead, Corbet, and
Okey. They all died with great con-
stancy, and an enthusiastic persuasion of
the righteousness of their cause. State
Trials.

Pepys says in his Diary, 13th October,
1660, of Harrison, whose execution he
witnessed, that “ he looked as cheerful as
any man eould do in that condition.™

%+ It is remarkable, that Scrope had
been so particularly favoured by the con-
vention parliament, as to be exempted
together with Hutchinson and Lascelles,
from any penalty or forfeiture by a special
resolution. June 9.  But the lords put
in his name agnin, though they pointedly
excepted Hutchinson ; and the commons,
after first resolving that he should only
pay o fine of one year's value of his
estate, came at last to agree in except-

ing him from the indemnity as to life.
It appears that some private conversation
of Scrope had been betrayed, wherein
he spoke of the king's death as he
thought,

As to Hutchinson, he had certainly
concurred in the restoration, having an
extreme dislike to the party who had
turned out the parliament in Oect. 1659,
especially Lambert. Thismay be inferred
from his conduet, as well as by what Lud-
low says, and Kennet in his Register,
p. 169. His wife puts a speech into his
mouth as to his share in the king's death,
not absolutely justifying it, but, I sus-
peet, stronger than he ventured to use.
At least, the commons voted that he
should not be excepted from the indem-
nity, * on account of his signal repent.
ance,” which could hardly be predicated
of the language she ascribes to him.
Compare Mrs. Hutchinson's Memoirs,
p. 367., with Commons’ Journals, June 9.

t Horace Walpole, in his Catalogue
of Noble Authors, has thought fit to cen-
sure both these persons for their pretended
inconsistency. The ecase is however dif-
ferent as to Monk and Cooper; and
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the Journals, that when Mr. Lenthall, son of the late speaker,
in the very first days of the convention parlimnent was led
to say that those who had levied war against the kmg were
as blamable as those who had cut off his head, he received a
reprimand from the chair, which the folly and dangerous
consequence of his position well deserved ; for such I&nguage,
thnugh it seems to have been used by hlm in extenuation of
the rEmudea, was quite in the tone of the violent royalists.®
A Llue:.tlun, app‘lrﬂlth far more difficult, was that of
restitution and redress. The crown lands, those of ;.0
the church, the estates in certain instances of emi- 255!
nent royalists, had been sold by the authority of the
late usurpers ; and that not at very low rates, considering the
precariousness of the title. This naturally seemed a material
obstacle to the restoration of ancient ng]ltu, especially in the
case of ecclesiastical u}rpur'ttmna, whom men are commonly
less disposed to favour than private persons. The clergy
themselves had never expected that their estates would revert
to them in full propriety ; and would probably have been
contented, at the moment of the king’s return, to have granted
easy leases to the purchasers. Nor were the house of com-
mons, many of whom were interested in these sales, inclined
to let in the former owners without conditions. A bill was
accordingly brought into the house at the beginning of the
session to confirm sales, or to give indemnity to the pur-
chasers. I do not find its provisions more particularly stated.
The zeal of the royalists soon caused the crown lands to be
exceptud + But the house adhered to the principle of com-
pnsttlun as to ecclesiastical property, and kept the bill a long
time in debate. At the aﬁ;uumment in September, the
chancellor told them, his majesty had thought much upon

perhaps it may be thought, that men of
more delicate sentiments than either of
these possessed, would not have sat upon
the trial of those with whom they had
long professed to act in concert, though
innocent of their erime,

* Commons' Journals, May 12. 1660,
[Yet the balance of parties in the conven-
tion parliament was so equal, that on a
resglution that receivers and collectors of
public money should be accountable to

B

the king for all monies received by them
since Jan., 30. 1648=-9, an amendment
ta substitute the year 1642-3 was carried
against the presbyterians by 165 to 150,
It was not designed that those who had
accounted to the parliament should
actually refund what they had received,
but to declare, indirectly, the illegality
of the parliamentary authority. Com-
mons' Journals, June 2.] — 1845.
+ Parl. Hist. iv, 80,

4
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the business, and done much for the accommodation of many
particular persons, and doubted not but that, before they met
again, a good progress would be made, so that the persons
concerned would be much to blame if they received not full
satisfaction ; promising also to advise with some of the com-
mons as to that settlement.®* These expressions indicate a
de-:ign to take the matter out of the hands of parliament.
For it was Hyde’s firm resolution to replace the church in
the whole of its property, without any other regard to the
actual possessors than the right owners should severally think
it equitable to dhphy. And this, as may be supposed, prm'ed
very small.  No further steps were taken on the meeting of
pmlnment after the adjournment ; and by the dissolution the
parties were left to the common course of law. The church,
the crown, the dispossessed royalists, re-entered triluml_almntl}r
on their lands ; there were no means of repelling the owners’
claim, nor any satisfaction to be looked for by the purchasers
under so defective a title. It must be owned that the facility
with which this was accomplished, is a striking testimony to
the strength of the new government, and the concurrence of
the nation. This is the more remarkable, if it be true, as
Ludlow inform us, that the chapter lands had been sold by
the trustees appointed by parliament at the clear income of
fifteen or seventeen years’ purchase.t
The great body however of the suffering cavaliers, who
_ had compounded for their delinquency under the or-
Discontent . -
of the roy- dinances of the Lung: Parhament,_ or whose estates
had been for a time in sequestration, found no re-
medy for these losses by any process of law., The act of
lndetumt}f put a stop to any suits the*_t,r might have instituted
'ig&lﬂbt persons concerned in carrying these illegal ordinances
into execution. They were compelled to put up with their
poverty, having the additional mortification of seeing one class,
namely, the clergy, who had been engaged in the same cause,

* Parl. Hist. iv. 129. content to give leases of their lands.

t Memoirs, p. 229. It appears by P.620.723. Hyde however was con-
some passages in the Clarendon Papers, vinced that the church would be either
that the church had not expected to come  totally ruined, or restored to a great lus-
off so brilliantly ; and, while the restor- tre; and herein he was right, as it turned
ation was yet unsettled, would havebeen out. P. 614.



Cua. H.—lﬁﬁﬁ-?ﬂ.] FROM HENRY VII. TO GEORGE II. E_}
not alike in their fartune, and many even of the vanquished
republicans undisturbed in wealth which, directly or indi-
rectly, they deemed acquired at their own expense.®* They
called the statute an act of indemnity for the king’s enemies,
and of oblivion for his friends. They murmured at the ingra-
titude of Charles, as if he were bhound to forfeit his honour
and risk his throne for their sakes. They conceived a dwep
hatred of Clarendon, whose qtmdy adherence to the great prin-
ciples of the act of indemnity is the most honourable act of his
public life. And the discontent engem]{-red by their dis-
appointed hopes led to some part of the opposition afterwards
experienced by the king, and still more certainly to the coali-
tion against the minister.

No one cause had so eminently contributed to the dissen-
sions between the erown and par]ianwnt in the two O
last rPI"T.tS, as the tllspm]ml tion between the }mhilc of the re-
revenues under a rapidly i nu'reaamg :leprt-::mtmn in
the value of money, and the exigencies, at least on some
occasions, of the administration. There could be no apology
for the parsimonions reluctance of the commons to grant sup-
plies, except the constitutional necessity of rendering them
the condition of redress of grievances; and in the present
circumstances, satisfied, as they seemed at least to be, with
the securities they had obtained, and enamoured of their new
sovereign, 1t was reasonable to make some further |1rf:-v|~.nm
for the current expenditure. Yet this was to be meted out
with such prudence as not to place him beyond the necessity
of frequent recurrence to their aid. A committee was ac-
cordingly 1])]}mnted ““to consider of settling such a revenue
on his majesty as may maintain the splendour and grandeur
of his kingly office, and preserve the erown from want, and

* Life of Clarendon, 59. L'Estrange,
in a pamphlet printed before the end of
1660, complains that the cavaliers were
neglected, the king betrayed, the creatures
of Cromwell, Bradshaw, and St. Joln
laden with offices and honours.  OF the
indemnity he says, * That act made the
enemies to the constitution masters in
effect of the booty of three nations, bating
the erown and church lands, all which
they might now eall their own; while

those who stood up for the laws were
abandoned to the comfortof anirreparable
but honourable ruin.” He reviles the
presbyterian ministers still in possession,
and tells the king that misplaced lenity
was his father’s ruin.  Kennet's Register,
p. 233.  See, too, in Somers Tracts,
vil. 517, * The Humble Representation
of the Sad Condition of the King's
Party.” Also, p. 557.
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from being undervalued by his neighbours.” By their re-
port it appeared that the revenue of Charles I. from 1637 to
1641 had amounted on an average to about 900,000, of
which full 200,000/, arose from sources either not warranted
by law or no ]r:mgel available.* The house resolved to raise
the present king’s income to 1,200,000/ per annum ; a sum
perhaps 5ufh(:mnt in those times for the ordinary charges of
government. But the funds assigned to pmduce his revenue
soon fell short of the parliament’s caleulation. t

One ancient fountain that had poured its stream into the
royal treasury, it was now determined to close up

Abolition
ottty for ever. The feudal tenures had brought with
eantes  them at the conquest, or not long after, those in-

instead.

cidents, as they were usually called, or emoluments
of signiory, which remained after the military character of
fiefs had been nearly effaced ; EH]JLEI&H'\-‘ the nght of detain-
ing the estates of minors Imhhug n {'hwalrv, without ac-
counting for the profits, This galling burthen, i incompar ably
more ruinous to the tenant than beneficial to the lord, 1t had
long been determined to remove. Charles, at the treaty of
Newport, had consented to give it up for a fixed revenue of
100,000L. ; and this was almost the only part of that in-
effectual compact which the present parliament were anxious
to complete. The king, though likely to lose much patron-
age and influence, ﬂnd what passed with lawyers for a high
attribute of his prerogative, could not decently refuse a com-
mutation so evidently mh’*mtageuua to the aristocracy. No
great difference of opinion bllb‘slbtlllg‘ as to the expediency of
taking away military tenures, it remained only to decide from
what resources the commutation revenue should spring. Two
schemes were suggested ; the one, a permanent tax on lands
held in chivalry (which, as distinguished from those in soccage,
were alone liable to the feudal burthens) ; the other, an excise

* [Commons' Journals, Sept. 4. 1660; 1,200,000L voted by parliament. See

which I quote from * Lettertothe Rev, T,
Carte" (in1749), p. 44. Thisseemstohave
been exclusive of ship-money.] — 18435,
+ Commons' Journals, September 4.
1660. Sir Philip Warwick, chancellor
of the exchequer, assured Pepys that the
revenue fell short by a fourth of the

his Diary, March 1. 1664. Halph, how-
ever, says, the income in 1662 was
1,120,593L, though the expenditure was
1,439,000f, P. 88. It appears probable
that the hereditary excise did not yet
produce much beyond its estimate. 1d.
p- 20,
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on beer and some other liquors. It is evident that the former
was founded on a just principle, while the latter transferred a
particular burthen to the community. But the self-interest
which so unhappily predominates even in representative
assemblies, with the aid of the courtiers, who knew that an
excise increasing with the riches of the country was far more
desirable for the crown than a fixed land-tax, caused the
former to be carried, though by the very small majority of
two voices.* Yet even thus, if the lIll|'l(.‘r‘L’t‘l‘1~:hI'llEIlt of the
gentry, and dilapidation of their estates through the detest-
able abuses of wardship, was, as cannot be doubted, very mis-
chievous to the inferior classes, the whole community must
be reckoned gainers by the arrangement, though it might
have been conducted in a more equitable manner. The
statute 12 Car. IL. ¢. 24., takes away the court of wards,
with all w ardships and forfeitures for’ marriage by reason of
tenure, all primer seisins, and fines for alienation, aids,
escuages, homages, and tenures by chivalry without excep-
tion, save the honorary services of grand sergeantry ; con-
verting all such tenures into common soccage. The same
statute abolishes those famous rights of purveyance and pre-
emption, the fruitful theme of so many cmnplmmng ]‘ﬂl‘lla-
ments ; and this relief of the people from a general burthen
may serve in some measure as an apology for the imposition
of the excise. This act may be said to have wrought an im-
portant change in the spirit of our Lunstltutmn, by redueing
what is emphatlm]]} called the prerug*:ttlvﬁ of the crown, and
which, by its practical exhibition in these two vexatious exer-
cises of power, wardship and purveyance, kept up in the
minds of the people a more distinet perception, as well as
more awe, of the monarchy, than could be felt in later
periods, when it has become, as it were, merged in the com-
mon course of law, and blended with the very complex
mechanism of our institutions. This great innovation how-
ever is properly to be referred to the revolution of 1641,
which put an end to the court of star-chamber, and sus-

* Nov. 21. 1660, 151 to 149. Parl. of whatalready was paid, by virtue of or-
Hist. [Itis to be observed, as some dinances under the commonwealth.] —
excuse of the commons, that the heredi- 1845,
tary excise thus granted was one moiety
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pended the feudal superiorities. Hence, with all the mis-
conduet of the two last Stuarts, and all the tendency towards
arbitrary power that their government _often n:llsplaycd we
must perceive that the constitution had put on, in a very
great degree, its modern character during that period ; the
boundaries of premgdme were better understood ; its pre-
tensions, at least in lmhh{', were less enormous ; and not so
many violent and oppressive, certainly not so many illegal,
acts were committed towards individuals as under the two
first of their family.

In fixing upon 1,200,000. as a competent revenue for
Amyds. the crown, t]lL commons tacitly gave it to be under-
vanded stood that a regular militar y force was not among

the mnecessities for which they meant to provide. They
looked upon the army, notwithstanding its recent services,
with that 1;};;1‘9]1&11‘41011 and jealousy which became an I:.n-
glish house of commons. They were still -.uppﬂrtmg it by
monthly assessments of 70,000L, and could gain no relief
by the king’s restoration till that charge came to an end. A
bill therefore was sent up to the lords before their adjourn-
ment in September, providing money for disbanding the
land forces. This was done during the recess ; the soldiers
received their arrears with many fair words {;f praise, and
the nation saw itself, with delight and thankfulness to the
king, released from its heavy burthens and the dread «

servitude.® Yet Charles had too much knun]ulge of for mgu
cmmtnes, where monarchy flourished in all its plenitude of
sovereign power under the guardian sword of a standing
army, to part readily with so favourite an instrument of
kings. Some of his counsellors, and especially the duke of
York, dissuaded him from disbanding the army, or at least
adw::ed his supplying its place by another. The unsettled
state of the kingdom after so momentous a revolution, the
dangerous audacity of the fanatical partys whose enterprises
were the more to be guarded against, because they were
founded on mno such ecaleulation as reasonable men would
form, and of which the insurrection of Venner in November,

* The troops disbanded were fourteen  foot in Scotland, besides garrisons. Jﬂllr'
regiments of horse and eighteen of foot nals, Nov. 7.
in England : one of horse and four of
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1660, furnished an example, did undoubtedly appear a very
plausible excuse for something more of a military protection
to the government than yeomen of the guard and gentlemen
pensioners. (General Monk’s regiment, Lallud the Coldstream,
and one other of horse, were accordingly retained by the
king in his service ; another was formed out of troops
brought from Dunklrk and thus began, under the name of
guards, the present reg;uI’tr army of Great Britain.® In
1662 these amounted to about 5000 men; a petty force
according to our present notions, or to the practice of other
Lur{npmu monarchies in that age, yet sufficient to establish
an alarming precedent, and to open a new source of con-
tention between the supporters of power and those of free-
dom.

So little essential innovation had been effected by twenty
years’ interruption of the regular government in the common
law or course of judicial proceedings, that, when the king
and house of lords were restored to their places, little more
seemed to be requisite than a change of names. But what
was true of the state could not be applied to the church. The
revolution there had gone much farther, and the questions of
restoration and compromise were far more difficult.

It will be remembered that such of the clergy as steadily
adhered to the episcopal constitution had been ex- ¢, ..
pelled from their benefices by the Long Parliament ..
under various pretexts, and chiefly for refusing to ey
take the covenant. The new establishment was nominally
presbyterian.  But the presbyterian diseipline and sy mnodical
government were very partially introduced ; and, upon the
whole, the church, during the suhpeusmn of the ancient laws,
was rather an assemblage of congregations than a compact
body, havi ing little more unity than resulted from their com-
mon dependency on the temporal magistrate. In the time of
Cromwell, who favoured the independent sectaries, some of
that {[enumm’tunn obtained livings ; but very few, I believe,
comparatively, who had not received either episcopal or
presbyterian ordination. The right of private patronage to
benefices, and that of tithes, though continually menaced by

® Ralph, 85.; Life of James, 447.; Grose's Military Antiguities, i. 61,
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the more violent party, subsisted without alteration. Mean-
while the episcopal ministers, though excluded from legal
toleration along with papists, by the instrument of govern-
ment under which Cromwell prufeﬁed to hold his power,
obtained, in general, a sufficient indulgence for the exercise
of their funetion.®  Once, indeed, on discovery of the roy-
alist conspiracy in 1655, he published a severe ordinance,
forbidding every ejected minister or fellow of a college to
act as dnmesnc chaplain or schoolmaster. But this was
coupled with a promise to show as much tenderness as
might consist with the safety of the nation towards such
of the said persons as should give testimony of their good
affection to the government; and, in ]:u:-mt of fact, this
ordinance was so far from being rigorously observed, that
episcopalian conventicles were openly kept in  London.t
Cromwell was of a really tolerant disposition, and there
had perhaps, on the whole, been no period of equal duration
wherein the catholies themae]ves suffered so little molesta-
tion as under the protectorate.T It is well known that
he permitted the settlement of Jews in Eng]aml after an
exclusion of nearly three centuries, in spite of the denun-
ciations of some hlgﬂtﬂd churchmen and lawyers.

The presh'-.'termn clergy, though co- ﬂp-eratmo' in the king’s
restoration, expenenced very just 1])]:urehenswns of
the church they had supplanted and this was in
fact one great motive of the restrictions that party
was so anxious to impose on him. His character and senti-
ments were yet very imperfectly known in England; and

much pains were taken on both sides, by shﬂrtnpamphlets,

Hopoes aof
the preshy-
terians from
the king-

* Neal, 429, 444,

+ Neal, 471. Pepys's Diary, ad init.
Even in Oxford, about 300 episcopalians
used to meet every Sunday with the con-
nivance of Dr. Owen, Dean of Christ
Church. Orme’s Life of Owen, 188, It
is somewhat bold in Anglican writers to
complain, as they now and then do, of the
persecution they suffered at this period,
when we consider what had been the con-
duct of the bishops before, and what it
was afterwards. [ do not know that any
member of the church of England was
imprisoned under the commonwealth, ex-

eept for some political reason ; certain it
is that the gaols were pot filled with
them.

{ The penal laws were comparatively
dormant, though two priests suffered
death, ove of them before the protector-
ate. Butler’s Mem. of Catholics, in 13,
But in 1655 Cromwell issued a procla-
mation for the execution of these statutes;
which seems to have been provoked by
the prosecution of the Vaudois. White-
locke tells us he opposed it, 625, It was
not acted upon.
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panegyrical or defamatory, to represent him as the best En-
glishman and best protestant of the age, or as one given up
to profligacy and popery.® The caricature likeness was, we
must now acknowledge, more true than the other; but at that
time it was fair and natural to dwell on the more pleasing
picture. The presbyterians remembered that he was what
they called a covenanted king ; that is, that, for the sake of
the assistance of the Scots, he had submitted to all the
obligations, and taken all the oaths, they thought fit to
lrn]mse.‘F' But it was well known that, on the failure of
those prospects, he had returned to the church of England,
and that he was surrounded by its zealous adherents,
Charles, in his declaration from Breda, promised to grant
liberty of conscience, so that no man should be disquieted or
called in question for differences of opinion in matters of
religion which do not disturb the peace of the kingdom, and
to consent to such acts of ]ﬂrlmment as should be offered for
him for confirming that indulgence. But he was silent as to
the church establishment; and the presbyterian ministers,
who went over to present the congratulations of their body,
met with eivil language, but no sort of encouragement to
expect any personal compliance on the king’s part with their
mode of worship.1

* Several of these appear in Somers
Tracts, vol. vii. The king's nearest [riends
were of course not backward in praising
him, though a little at the expense of
their consciences, * In a word,” says
Hyde to a ecorrespondent in 1659, “if
being the best protestant and the best
Eunglishman of the nation can do the king
good at home, he must prosper with and
by his own subjects.” Clar. State Papers,
541, Morley says he had been to see
judge Hale, who asked him questions
about the king’s character and firmness
in the protestant religion. Id. 736, Mor-
ley's exertions to dispossess men of the
notion that the king and his brother were
inclined to popery, are also mentioned by
Kennet in his Register, 818.; a book
containing very copious information as to
this particular period. Yet Morley counld
hardly have been without strong suspi-
cions as to both of them.

t Hehad written in cipher to secretary

Nicholas, from St. Johnston's, Sept. 3.
1650, the day of the battle of Dunbar,
“ Nothing could have confirmed me more
to the church of England than being here,
seeing their hypoerisy.” Supplement to
Evelyn's Diary, 133. The whole letter
shows that he was on the point of giving
his new friends the slip ; as indeed he at-
tempted soon after, in what was called
the start. Laing, iii. 463,

3 [Several letters of Sharp, then in
London, are published in Wodrow's
“ History of the Church of Scotland,”
which I quote from Kennet's Register.
“1 see clearly,” he writes on June
10., *the General will not stand by the
presbyterians ; they talk of closing with
moderate episcopacy for fear of worse,”
And on June 23., # All is wrong here as
toe church nﬂ"hlrs. Episcopacy will be
settled here to the height; their lands
will be all restored.  None of the presby-
terian way here oppose this, but mourn
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The moderate party in the convention parliament, though
projects ora NOL absolutely of the presbyterian interest, saw the
Lt danger of p-ermitting an oppressed body of church-
men to regain their superiority without some restraint. The
actual incumbents of benefices were, on the whole, a re-
spectable and even exemplary class, most of whom eould not
be reckoned answerable for the legal defects of their title.
But the ejected ministers of the Anglican church, who had
endured for their attachment to its dl‘implmﬂ and to the
crown so many years of poverty and privation, stood in
a still more favourable light, and had an evident claim
to restoration. The commons accordingly, before the king’s
return, prepared a bill for confirming and restoring ministers ;
with the twofold object of replacing in their benefices, hut
without their legal right to the intermediate profits, the
episcopal clergy who by ejection or forced surrender had
made way for intruders, and at the same time of establishing
the possession, though originally usurped, of those against
whom there was no clammﬂt living to dispute it, as well as
of those who had been presented on legal vacancies,* This
act did not pass without opposition of the cavaliers, who
panted to retaliate the persecution that had afflicted their
church.t

This legal security, however, for the enjoyment of their
livings gave no satisfaction to the scruples of conscientious

in secret.” “The generality of the peo- ment in September, gave them to under-

ple are doting after prelacy and the ser-
vice book.” He found to his cost that it
was much otherwise in Scotland. ]| —1845.
* 12 Car. IL. c. 17. It is quite clear
that an usurped possession was confirmed
by this act, where the lawful incumbent
was dead ; though Burnet intimates [that
this statute not having been confirmed by
the next parliament, those who had origin-
“ally come in by an unlawful title, were ex-
pelled by course of law. This T am inclined
to doubt, as such a proceeding would
have assumed the invalidity of the laws
enacted in the convention-parliameut.
But we find by a case reported in 1 Ven-
tris, that the judges would not suffer
these acts to be disputed.] — 1845.
+ Parl. Hist. 94. The chancellor, in
his speceh to the houses at their adjourn-

stand that this bill was not quite satis-
factory to the court, who preferred the
confirmation of ministers by particular
letters patent under the great seal; that
the king's prerogative of dispensing with
acts of parliament might not grow into
disuse. Many got the additional security
of such patents; which proved of service
to them, when the next parliament did
not think fit to confirm this important
statute.  Baxter says, p. 241., some got
letters patent to turn out the possessors,
where the former incumbents were dead.
These must have been to benefices in the
gift of the erown; in other cases, letters
patent could have been of no effect. I
bave found this confirmed by the Journals,
Aug. 27. 166D,
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men. The episcopal discipline, the Anglican liturgy and
ceremonies, having never been abrogated by law, revived of
course with the constitutional mmlarchv ; and brought with
them all the penalties that the act of uniformity and other
statutes had inflicted. The non-conforming clergy threw
themselves on the king’s compassion, or gmtitm!e, or policy,
for relief. The independents, too irreconcilable to the esta-
blished church for any scheme of comprehension, looked only
to that liberty of conscience which the king’s dec laration
from Breda had held forth.* But the preal}_',fternns soothed
themselves with hopes of retaining their benefices by some
compromise with their adversaries. They had never, gene-
rally speaking, embraced the rigid principles of the Scottish
chrgv, and were willing to admit what they called a mo-
derate episcopacy. They offered, nt:{'ﬂrdnurlv on the king’s

request to know their terms, a middle arhcme, usually tlenu-
minated Bishop Usher’s Model; not as altogether approving
it, but because they could not hope for any thmrr nearer to
then* own views. This consisted, first, in the appointment of
a suffragan bishop for each rural deanery, holding a monthly
synod of the preshyters within his district; and, semmil},
in an annual diocesan synod of suffragans 'md representatives
of the presbyters, under the presidency of the bishop, and
deciding upon all matters before them by plurality of suf-
frages.t This is, I believe, considered hv most competent
Judges as approaching more nearly than our own system to
the usage of the primitive church, which gave considerable
influence and superiority of rank to the bishop, without
destroying the aristocratical character and co-ordinate Juris-
diction of the ecclesiastical senate.f It lessened also the

* Upon Venner's insurrection, though to the state. Collier, 872. But this was
the sectaries, and especially the indepen. false, as they well knew, and designed only
dents, published a declaration of their to produce an effect at court ; for the ob-
abhorrence of it, a pretext was found for jections were not grounded on reasoning,
issuing a proclamation to shut up the but on a presumed positive institution,
conventicles of the anabaptists and qua- Besides which, the argument cut against
kers, and so worded as to reach all others. themselves : for, if the English constitu-
Kennet's Register, 357. tion, or something analogous to it, had

t Collier, 869. 571.; Baxter,232.238. been established in the church, their ad-
The bishops said, in their answer to the versaries would have had all they now
presbyterians’ proposals, that the objee- asked.
tions against a single person’s administra- t Stillingfleet's Trenicum. King's In-
tion in the chureh were equally applicable  quiry into the Constitution of the Primi-

VOIL. II. C
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inconveniences supposed to result from the great extent of
some Enghsh dioceses. But, tlmugh such a system was
inconsistent with that parity which the rigid presb}wrnuq
maintained to be indispensable, and those who espoused
it are reckoned, in a theological division, among episcopalians,
it was, in the eyes of equally rigid churchmen, little better
than a dmgumed l)resb}fter}, and a real subversion of the
Anglican hierarchy. *

The presbyterian ministers, or rather a few eminent per-
sons of that class, proceeded to solicit a revision of the
liturgy, and a consideration of the numerous objections which
they made to certain passages, while they admitted the law-
fulness of a preseribed form. They 11np]0red the king also

to abolish, or at least not to enjoin as necessary, some of
those ceremonies which they sarup]ed to use, and which in
fact had been the original cause of their schism ; the surplice,
the cross in baptism, the practice of kneeling at the com-
munion, and one or two more. A tone of humble supplica-
tion pervades all their langu&ge, which some mig'm; indi-

tive Church. The former work was pub-

the latter part of his life gave into more
lished at this time, witha view to moderate

high-church politics. It is true that the

the pretensions of the Anglican party, to
which the author belonged, by showing :
1. That there are no sufficient data for
determining with certainty the form of
chureh-government in the apostolical age,
or that which immediately followed it;
2. That, as far as we may probably con-
jeeture, the primitive church was framed
on the model of the synagogue; that is, a
synod of priests in every congregation,
having one of their own number for a
chief or president; 5. That there is no
reason to consider any part of the aposto-
lieal discipline as an invariable model for
future ages, and that much of our own
ecclesiastical polity cannot any way pre-
tend to primitive authority; 4. That this
has been the opinion of all the most emi-
nent theologians at home and abroad ;

5. That it would be expedient to intro-
duce various maodifications, not on the
whole much different from the scheme of
Usher.  Stillingfleet, whose work is a re-
markable instance of extensive learning
and mature judgment at the age of about
tweaty-three, thﬂ'l.lg]lt fit afterwards to
retract it in a certain degree ; and towards

Irenicum must have been composcd with
almost unparalleled rapidity for such a
work ; but it shows, as faras I can judge,
no marks of precipitaney. The biogra-
phical writers put its publication in 1659;
but this must be a mistake; it could not
bhave passed the press on the Z4th of
March, 1660, the latest day which ecould,
according to the old style, have admitted
the date of 1659, as it contains allusions
to the king's restoration,

* Baxter's Life. Neal. [The episco-
palians, according to Baxter, were of
two kinds, “ the old common moderate
sort,” who took episcopacy to be good,
but not necessary, and owned the other
reformed to be true churches; and those
who followed Dr. Hammond, and were
very few: their notion was that pres-
byters in Seripture meant bishops exclu-
sively, and they sct aside the rveformed
churches. But those few, “by their
parts and interest in the nobility and
gentry, did carry it at last against the
other party.” Baxter’s Life, part 2,
p. 149, ]—1845,
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vidiously contrast with their unbending hanghtiness in pros-
perity.  The bishops and other Angilmu divines, to whom
their propositions were referred, met the offer of capitulation
with a scornful and vindictive smile.  They held out not the
least overture towards a u:-mprunme.

The king, however, deemed it Eh]]ﬂlﬂult, [lurinn’ the con-
tinnance o?a ImI‘hament, the majority of whom were desi-
rous of union in the church, and had given some indications
of their disposition*, to keep up the delusion a little longer,
and prevent the possible consequences of despair. He had
already appointed several presbyterian ministers his chap-
lains, and given them frequent audiences. But during the
recess of parliament he ]:nuhlhhml a declaration, wherein,
after some compliments to the ministers of the presbyterian
opinion, and an artful expression of satisfaction that he had
found them no enemies to episcopacy or a liturgy, as they
had been reported to be, he anmounces his intention
to appoint a suflicient number of suffragan bishops «’,ETjrfuLﬁ'.?.
in the larger dioceses; he promises that no bishop Rt et
should ordain or exercise any part of his spiritual jurisdiction
without advice and assistance of his presbyters; that no
chancellors or officials of the bishops should use any ju-
risdietion over the ministry, nor any archdeacon without the
advice of a council of his L]erg}r, that the dean and chapter
of the diocese, together with an equal number of presbyters,
ammﬂily chosen by the clergy, should be always advising and
assntmg at all ordinations, church censures, and other im-
portant acts of spiritual jurisdiction. He declared also that
he wounld 'lppmnt an equal number of divines of both persua-
sions to revise the Ilturg},r, desiring that in the mean time
none would wholly lay it aside, yet promising that no one
should be molested for not using 1t ti]l)it should be reviewed
and reformed. With regard to ceremonies, he declared that
none should be compelled to receive the sacrament kneeling,
nor to use the cross in baptism, nor to bow at the name
of Jesus, nor to wear the surplice, except in the m}*a]
chapel and in cathedrals, nor should subseription to articles

* They addressed the king to eall sueh  with eoncerning matters of religion.
divines a5 he should think fit, to advise July 20. 1660, Journals and Parl. Hist.

o 2
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not doctrinal be required. He renewed also his declaration
from Breda, that no man should be called in question for
differences of religious opinion, not disturbing the peace of
the kingdom,*

Though many of the presbyterian party deemed this modi-
fication of Anghmu E]}]bLﬂll‘lC}'ﬂdL]}'ﬂ"tﬂl‘E from their notions
of an apostolic church, and inconsistent with their covenant,
the majority would doubtless have acquiesced in so extensive
a concession from the ruling power. If faithfully executed,
according to its apparent meaning, it does not seem that the
declaration falls very short of their own proposal, the scheme
of Usher.t The high churchmen indeed would have mur-
mured had it been made effectual. But such as were nearest
the king’s councils well knew that nothing else was intended
by it than to scatter dust in men’s eyes, and to prevent the in-
terference of parliament. This was soon rendered manifest,
when a bill to render the l-:in,g;’ declaration effectual was
vigorously opposed by the courtiers, and rejected on a second
reading I:-\.' 183 to 157.% Nothing could more foreibly de-
monstrate an intention of breaking faith with the presbyterians
than this vote. For the king’s declaration was repugnant to
the act of uniformity and many other statutes, so that it could

* Parl. Hist, Neal, Baxter, Collier,
&e. Burpet says that Clarendon had
made the king publish this declaration ;
“hut the bishops did not approve of this;
and, after the service they did that lord in
the duke of York's marriage, he would
not put any hardship on those who had
so signally obliged him.” ‘This is very
invidions. I know no evidence that the
declaration was published at Clarendon’s
suggestion, except indeed that he was the
great adviser of the erown ; vet in some
things, especially of this nature, the king
seems to have acted without his ecncur-
rence. He certainly speaks of the declar-
ation as if he did not wholly relish it,
(Life, 75.) and does not state it fairly.
In State Trials, vi. 11., it is said to have
been drawn up by Morley and Hench-
man for the church, Reyuolds and Calamy
for the dissenters ; if they disagreed, lords
Anglesea and Hollis to decide.

t The chief objection made by the
presbyterians, as far as we learn from
Baxter, was, that the consent of preshy-

ters to the bishops' acts was not promised
by the declaration, but only their adviee ;
a distinelion apparently not very material
in practice, but bearing perhaps on the
great point of controversy, whether the
difference between the two were in order
or in degree.  The king would not come
into the scheme of consent ; though they
pressed him with a passage out of the
Teon Basilike, where his father allowed of
it. Life of Baxter, 276. Some altera-
tions however were made in consequence
of their suggestions,

{ Parl. Hist. 141, 152. Clarendon, 76.,
most strangely observes on this: * Some
of the leaders brought a bill into the
house for the making that declaration a
law, which was suitable to their other
acts of ingenuity to keep the church for
ever under the same indulgenee and with-
out any settlement ; which being quickly
percmved, there was no further progress
init.” The bill was brought in by sir
Maithew Hale,
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not be carried into effect without the authority of parliament,
unless by means of such a general dispensing power as no

parimment would endure.*

And it i1s lmpo%zlﬂﬁ to question

that a bill for confirming it would have easily pa.*ﬁed through
this house of commons, had it not been for the resistance ﬂf

the government.

Charles now dissolved the convention parliament, having

obtained from it what was immediately necessary,
but well aware that he could better accomplish

objects with another.t

It was studiously inculcated

Convention
h 1S parliament
dizsolved.

by the royalist lawyers, that as this 1s-emh]v had not been
summoned by the kmg’s writ, none of its acts could have any
real validity, exmapt by the confirmation of a true parliament. 1

* Collier, who of course thinks this
declaration an encroachment on the
church, as well as on the legislative
power, says, “ For this reason it was
overlooked at the assizes and sessions in
several places in the country, where the
dissenting ministers were indicted for not
conforming pursuant to the laws in force.™
P.876. Neal confirms this, 586., and
Kennet's Register, 374.

+ [After the king had concluded his
own speech by giving the royal assent to
many bills at the prorogation of the
convention-parliament, the lord chan-
cellor Iyde (not then a peer) requested
his majesty’s permission to address the
two houses. His speech is long and elo-
fquent, expressive of nothing but satis-
faction, and recommending harmony to
all classes.  One passage is eloguent
enough to be extracted : * They are too
much in love with England, too partial
to it, who believe it the best country in
the world ; there is a better earth, and a
better air, and better, that is, a warmer
sun in other countries; but we are no
more than just when we say, that Eng-
land is an enclosure of the best people in
the world, when they are well informed
and instructed ; a people, in sobriety of
conscience, the most devoted to God
Almighty ; in the integrity of their af-
fections, the most dutiful to the king;
in their good manners and inclinations,
most regardful and loving to the nobility;
no nobility in Europe so entirely beloved
by the people; there may be more awe
and fear of them, but no such respect
towards them as in England. T bescech

C

your lordships do not undervalue this
love," &c. Parl. Hist. iv. 170.] — 18435,

{ Life of Clarendon, 74. A plausible
and somewhat dangerouns attack had been
made on the authority of this parliament
from an opposite quarter, in a pmmphlet
written by one Drake, under the pame
of Thomas Philips, entitled “ The Long
Parliament Revived,” and intended to
prove that by the act of the late king,
providing that they should not be dissolved
but by the concurrence of the whole legis-
lature, they were still in existence; and
that the king's demise, which legally puts
an end to a parliament, could not affect
one that was declared permanent by so
direet an enactment. This argument
seems by no means inconsiderable ; but
the times were not such as to admit of
technieal reasoning. The convention par-
liament, after questioning Drake, finally
sent up articles of impeachment against
him ; but the lords, after hearing him in
his defence, when he confessed his fault,
left him to be prosecuted by the attorney-
general.  Nothing more, probably, took
place. Tarl. Hist. 145. 157. This was
in November and December, 1660 : but
Drake's book seems still to have been in
counsiderable circulation ; at least 1 have
two editions of it, both bearing the date
of 1661. The argument it contains is
purely legal; but the aim must have been
to serve the presbyterian or parliamen-
tarian canse, E‘The next parlisment never
give their predecessors any other name
in the Journals than #the last as-
sembly."]

3
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This doctrine being a})phcﬂ.ble to the act of indemnity left the
kingdom in a precarious condition till an undeniable security
could be obtained, and rendered the dissolution almost neces-
sary. Another parliament was called of very different com-
position from the last. Possession and the standing ordinances
against royalists had enabled the secluded members of 1648,

that is, the adherents of the long parliament, to stem with
some degree of success the impetuous tide of loyalty in the
last elections, and put them almost upon an equality with the
court. But, in the new assembly, cavaliers, and the sons of
cavaliers, entirely predominated ; the great families, the
ancient gentry, the episcopal clurg:,', resumed their influence ;
the presbyterians and sectarians feared to have their offences
remembered ; so that we may rather be su Pl‘l‘wil that about
fifty or sixty w'ﬂn had 'Imlung\ed to the opposite side found
places in such a parliament, than that its general eomplexion
should be decidedly royalist. The presbyterian faction seemed
to lie prostrate at the feet of those on whom they had so long
triumphed, without any force of arms or civil eonvulsion, as
if the king had been hruught in against their will. Nor did
the cavaliers fail to treat them as enemies to monarchy,
though it was notorious that the restoration was chiefly owing
to their endeavours.*

The new parliament gave the first proofs of their disposition
by voting that all their members should receive the
sacrament on a certain day according to the rites of
the ehurch of England, and that the solemn league
and covenant should be burned by the common hangman.t
They excited still more serious alarm by an evident reluctance
to confirm the late act of indemnity, which the king at the
opening of the session had pressed upon their attention.
Those who had suffered the sequestrations and other losses

Different

complexion
of the new
parliamednt,

* Complaints of insults on the presby-
tevian clergy were made to the late par-
liament. Parl. Hist. 160. The Anglicans
inveighed grossly against them on the
score of their past conduet, notwithstand-
ing the act of indemnity. Kennet’s
Register, 156, See, as a specimen, South's
Sermons, passim.

+ Journals, 17th of May, 1661. The
previous question was moved on this vote,
but lost by 228 to 103 ; Morice, the

secretary of state, being one of the tellers
for the minority. Monk, I believe, to
whom Morice owed his elevation, did
what he could to prevent violent measures
against the presbyterians.  Alderman
Love was suspended from sitting in the
house July 3., for not having taken the
sacrament. [ suppose that he afterwards
conformed ; for he became anactive mem-
ber of the opposition.
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of a vanquished party, could not endure to abandon what
they reckoned a just reparation. But Clarendon adhered
with equal integrity and prudence to this fundamental prin-
ciple of the restoration ; and, after a strong message from
the king on the subject, the commons were content to let the
bill pass with no new exceptions.* They gave indeed some
relief to the ruined cavaliers, by voting 60,000/ to be dis-
tributed among that class ; but so inadequate a compensation
did not assuage their discontents.

It has been mentioned above, that the late house of com-
mons had consented to the exception of Vane and condem.
Lambert from indemnity on the king’s promise that Ve f
they should not suffer death. They had lain in the Tower
accordingly, without being hrnught to trial. The regicides
who had come in under the proclamation were saved from
capital punishment by the former act of indemmity. But
the present parliament abhorred this lukewarm Icmt}r A bill
was brought in for the execution of the king’s judges in the
Tower; and the attorney-general was requested to ];-ruceed

against Vane and Lambert.t The former was dropped in

* Journals, June 14, &e. Parl. Hist.

thromgh parliament a bill to make void
2049, Life of Clarendon, 7 Burnet,

the conveyances of some manors which

230. A Dbill discharging the loyalists
from all interest execeding three per cent.
on debts contracted before the wars passed
the commons; but was dropped in the
other house. The great discontent of
this party at the indemnity continued to
shaw itself in subsequent sessions.  Cla-
rendon mentions, with much censure, that
many private bills passed about 1662,
annulling conveyances of lands made
during the troubles, pp. 162, 163. One
remarkable instance ought to be noticed,
as having been greatly misrepresented.
At the earl of Derby's seat of Knowsley
in Lancashire a tablet is placed, to com-
memaorate the ingratitude of Charles 11,
in having refused the royal assent to a bill
which had passed both houses for restor-
ing the son of the carl of Derby, who had

lost his life in the royal cause, to his

family estate. This has been so often
reprinted by tourists and novelists, that it
passes currently for a just reproach on the
king's memory, It was, Imwew.'r. in fact,
one of his most honourable actions, The
truth is, that the cavalier faction carried

lord Derby had voluntarily sold before
the restoration, in the very face of the act
of indemmity, and against all law and jus-
tice. Clarendon, who, together with some
very respectable peers, had protested
against this measure in the upper house,
thought it his duty to recommend the
king to refuse hisassent. Lords' Journals.
Feb. 6. and May 14. 1662, There is so
much to blame in both the minister and
his master, that it is but fair to give them
credit for that which the pardonable pre-
judices of the family interested have led
it to mis-state.

+ Commons'Journals, 1st July, 1661.
A division took place, November 26., on
a motion to lay this bill aside, in con-
sideration of the king's proclamation ;
which was lost by 124 to 109: lord
Cornbury { Clarendon’s son ) being a teller
for the Noes, The bill was sent up to
the lords Jan. 27 1662, See also Parl.
Hist. 217, 225, Some of their proceed-
ings trespassed upon the executive power,
and infringed the prerogative they labour-
ed to exalt. Butlong interruption of the

c 4
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the house of lords; but those formidable chiefs of the
commonwealth were bronght to trial. Their indictments
alleged as overt acts of high treason against Charles II.
their exercise of civil and military functions under the usurp-
ing government ; though not, as far as appears, expressly
directed against the ]cmg authority, and certainly not against
his person. Under such an accusation, many w ho had been
the most earnest in the king’s restoration might have stood
at the bar. Thousands nught apph to themselves, in the
case of Vane, the beautiful expression of Mrs. Hutchinson,
as to her husband’s feelings at the death of the regicides,
that ¢ he looked on himself as judged in their judgment and
executed in their execution.” The stroke fell upon one, the
reproach upon many.

The condemnation of sir Henry Vane was very question-
able even according to “the letter of the law. It
was plainly repugnant to its spirit.  An excellent
statute enacted under Henry VIL, and deemed by some
great writers to be only declaratory of the common law, but
occasioned, no doubt, by some harsh judgments of treason
which had been prmmuncml during the late competition of the
houses of York and Lancaster, assured a perfeu lmiemnlty
to all persons obeying a king for the time being, however defec-
tive his title mlght come to be considered, when another claim-
ant should gain possession of the throne. It established the
duty of allegiance to the existing government upon a general
pl']n[‘li}].{‘ but in its terms it certainly presumed that govern-
ment to be a monarchy. This furnished the judges upon the
trial of Vane with a distinction, of which they willingly
availed themselves. They proceeded however beyond all
bounds of constitutional precedents and of common sense,
when they determined that Charles the Second had been king

Its injustice.

due course of the constitution had made
its boundaries indistinet. Thus, in the
convention parliament, the bodies of
Cromwell, Bradshaw, Ireton, and others,
were ordered, Dee. 4., on the motion of
colonel Titus, to be disinterred, and hanged
ona gibbet. The lords concurred in this
order; but the mode of address to the
king would have been more regular.
Parl. Hist. 151, [These bodies had been

previously removed from Westminster
Abbey, and * east together into a pit at
the back door of the prebendaries lodg-
ings.” The body of Blake was the same
day, Sept. 12, 1660, taken up and *“ buried
in St. Margaret's church-yard.” It ap-
pears to have been done by an order of
the king to the dean of Westminster,
Kennet's Register, p. 536.
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de facto as well as de jure from the moment of his father’s
death, though, in the words of their senseless "‘U]}Illﬁt]"'“
¢ kept out uf' the exercise of his royal authority by traitors
and rebels.” He had indeed assumed the title dmmg his
exile, and had granted letters patent for different purposes,
which it was thnught proper to hold good after his restor-
ation ; thus l]l(:‘bl:!llﬂllg the strange anomaly, and as it were
contradietion in terms, of a king who began to govern in
the twelfth year of his reign. But this bad not Imm the
usage of former times. Edward IV., Richard I1I., Henry
VII., had dated their instruments either from their proclama-
tion, or at least from some act of possession. The question
was not whether a right to the crown descended according to
the laws of inheritance ; but whether such a right, divested
of possession, could t']m]lulge alleghulm, as a huumlun {lut} by
the law of England. This is expressly determined in the
negative by lord Coke in his third Institute, who maintains
a king ¢ that hath right, and is out of possession,” not to
he within the statute of treasons. He asserts also that a
pardon granted by him would be void ; which by parity of
reasoning must extend to all his patents.*  We may con-
sider therefore the execution of Vane as one of the most
reprehensible actions of this bad reign. It not only vio-
lated the assurance of mtlemmty, but mtrmlum{l a principle
of s'mguman proseription, which would render the return
of what is called legitimate government, under any eircum-
stances, an 111tu]erdeL curse to a nation.t

The king violated his promise by the execution of Vane,
as much as the judges strained the law by his conviction.
He had assured the last parliament, in answer to their ad-
dress, that if Vane and Lambert should be attainted by law
he would not suffer the sentence to be executed. Though
the present parliament had urged the attorney-general to
bring these delinquents to trial, they had never, by an ad-
dress to the king, given him a colour for retracting his
promise of merey. It is worthy of notice that Clarendon

* 3 Inst. 7. This appears to have been + Foster, in his Discourse on High
held in Hagut“s case, 9 Edw. 4. Seealso Treason, evidently intimates that he
ngiien s View of the English Constitu- thought the conviction of Vane unjusti-
tion, 1 709, fiable,
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does not say a syllable about Vane’s trial ; which affords a
strong presumption that he thought it a brea-:h of the act of
indemnity. But we have on record a remarkable letter of
the king to his minister, wherein he expresses his resentment
at Vane’s bold demeanour during his trial, and intimates a
wish for his death, though with some doubts whether it could
be honourably done.*  Doubts of such a nature never lasted
long with this prince; and Vane suffered the week after.
Lambert, whose submissive behaviour had furnished a con-
trast with that of Vane, was sent to Guernsey ; and remained
a prisoner for thirty years. The royalists have spoken of
Vane with extreme dislike ; yet it should be remembered
that he was not only incorrupt, but disinterested, inflexible
in conforming his public conduet to his principles, and averse
to every s'mcrum'ir} or oppressive measure : qualities not very
common in revolutionary chiefs, and which honourably dis-
tinguished him from the Lamberts and Haslerigs of his
party.T
No time was lost, as nght be expected from the {temper
Acts repiac. Of the commons, in replacing the throne on its con-
g the & Stitutional basis after the rude encroachments of the
i - doag ]mr]mment. They declared that there was no
legislative power in either or both houses without the king ;
that the league and covenant was unlawfully imposed ; that
the sole supreme command of the militia, and of all forces
by sea and land, had ever been by the laws of England the
undoubted right of the erown ; that neither house of parlia-
liament could pretend to it, nor could lawfully levy any war
offensive or defensive against his majesty.t These last words

* # The relation that has been made to
me of Sir H. Vane's carriage yesterday in
the Hall is the occasion of this letter,
which, if I am rightly informed, was so0
insolent, as to justify all he had done;
acknowledging no supreme power in
Englaud but a parlisment, and many
things to that purpose. You have had a
true account of all; and if ‘be has given
new ocgasion to be hanged, certsinly he
is too ? angerous a man to let live, if we
ean honestly put him out of the way.
Think of this, and give me some account
of it to-morrow ; till when, | have no more
to say to you. C." Indorsed in lord

Clarendon’s hand, * The king, June 7.
1662." Vane was beheaded June 14.
Burnet {note in Oxford edition), p. 164.
Harris's Lives, v. 32.

+ Vane gave up the profits of his place
as treasurer of the navy, which, according
to his patent, would have amounted ta
30,000L per anmum, if we may rely on
Harris's Life of Cromwell, p. 260.

$ 13 Car. 2. c. 1. & 6. A bill for set-
tling the militia had been much opposed
in the convention parliament, as tending
to bring in martial law. Parl. Hist. iv.
145. It seems to have dropped.
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appeared to go to a dangerous length, and to sanction the
suicidal doetrine of absolute non-resistance. They made the
law of high treason more strict during the king’s life in pur-
suance of a precedent in the reign of Elizabeth.* They re-
stored the bishaps to their seats in the house of lords ; a step
which the last parliament would never have been induced to
take, but which met with little opposition from the present.t
The violence that had attended their exclusion seemed a suffi-
cient motive for resﬂm’img a statute so improperly obtained,
even if the policy of maintaining the spiritual peers were
somewhat doubtful. The remembrance of these tumultuous
assemblages which had overawed their predecessors in the
winter of 1641, and at other times, produced a law agmuqt
disorderly petitions. This statute provides that no petition
or address shall be presented to the king or either house of
parliament by more than ten persons ; nor shall any one pro-
cure above twenty persons to consent or set their hands to
any petition for alteration of matters established by law in
church or state, unless with the previous order of three jus-
tices of the county, or the major part of the grand jury.{
Thus far the new parliament might be said to have acted
chiefly on a principle of repairing the breaches re- ¢, i
cent]:, made 1 our constitution, and of re-establhish- **
ing the just boundaries of the executive power; nor would
much ﬂh_]ectmn have been offered to their measures, had they
gone no farther in the same course. The act for regulating
corporations is much more questionable, and displayed a
determination to exclude a considerable portion of the com-
munity from their eivil rights. It enjoined all magistrates
and persons bearing offices of trust in corporations to swear
that they believed it unlawful, on any pretence whatever, to
take arms against the king, and that they abhorred the
traitorous pclmtmn of bearing arms by his authority against
his person, or against those that are commissioned by him.
They were also to renounce all obligation arlsmg out of
the oath called the solemn league and covenant ; in case of

# L party, who thought the bishops would
+ C.2. The only opposition made to  not be brought into a toleration of their
this was in the house of lords by the earl religion. Life of Clarendon, p. 138,
of Bristol and some of the Roman catholic { C5
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refusal, to be immediately removed from office. Those
elected in future were, in addition to the same oaths, to have
received the sacrament within one year before their election
according to the rites of the E:]ghsh church.®*  These pro-
visions struck at the heart of the presbyterian party, whose
strength lay in the little oligarchies of corporate towns, which
directly or indirectly returned to parlmment a very large
proportion of its members. Yet it rarely ]nppem that a
political faction is erushed by the terrors of an oath. 11rI'.’m:,r
of the more rigid presbvtermus refused the conditions im-
posed by this act; but the majority found pretexts for quali-
fying thunsfvlws.

It could not yet be said that this loyal assembly had med-
Repent o tne Aled with those safeguards of public hhert:-,r which
tienmal 22 had been erected by their great predecessors in 1641.
The laws that Falkland and Hdmpden had combined to pro-
vide, those bulwarks against the ancient exorbitance of pre-
rﬂg'ltu e, stood unscathed; threatened from afar, but not yet
betrayed by the garrison. But one of these, the bill for
triennial parh'imr-ut:-, wounded the pride of royalty, and
gave scandal to his worshippers ; not so much on account of
its object, as of the securities pruvn’lml against its violation.
If the king did not summon a fresh parliament within three
years after a dissolution, the peers were to meet and issue
writs of their own accord ; if they did not within a certain
time perfnrm this duty, the sheriffs of every county were to
take it on themselves; and, in default of all constituted
authorities, the electors might assemble without any regular
summons to choose representatives. It was manifest that the
king must have taken a fixed resolution to trample on a
fundamental law, before these irregular tumultuons modes of
redress could be called into action; and that the existence of
such provisions could not in any {legree weaken or endanger
the legal and limited monarchy. But the doctrine of passive

* 13 Car, 2, sess. 2. . 1. Thisbilldid Prynne was afterwards reprimanded by
not pass without a strong oppositionin the the speaker for publishing a pamphlet
commons. It was carried at last by 182 against this aet, July 15. ; but his courage
to 77, Journals, July 5. ; but on a pre- had now forsaken him; and he made a
vious division for its commitment the submissive apology, though the censure
numbers were 185 to 135, June 20. was pronounced in a very harsh manner,
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obedience had now crept from the homilies into the statute-
book ; the parliament had not scrupled to declare the unlaw-
fulness of defensive war against the king’s person; and it
was but one step more to take away all direct means of
counteracting his pleasure. Bills were accordingly more
than once ordered to be brought in for repealing the trien-
nial act; but no further steps were taken till the king
thought it at length IEcemary, in the year 1664 to give them
an intimation of his desires.®* A vague notion had partially
gained ground that no parliament, by virtue of that bill,
could sit for more than three years. In allusion to this, he
told them, on opening the session of 1664, that he ¢ had
often read over that bill ; and, though there was no colour
for the fancy of the determination of the parliament, yet he
would not deny that he had alw ays expected them to consider
the wonderful clauses in that bill, which passed in a time
very uncareful for the dignity of the crown or the security
of the people. He requested them to look again at it. For
himself, he loved parliaments; he was much beholden to
them; he did not think the crown could ever be happy with-
out frequent parliaments; but assure yourselves,” he con-
cluded, “if I should think otherwise, I would never suffer a
parliament to come together by the means preseribed by that
hill.” +

So audacious a declaration, equivalent to an avowed
desig‘n, In certain circumstances, of preventing the execution
of the laws by force of arms, was never before heard from
the lips of an English king ; and would in any other times
have awakened a storm of indignation from the commons.
They were however sufficiently compliant to pass a bill for
the repeal of that which had been enacted with unanimous
consent in 1641, and had been hailed as the great palladium
of constitutional monarchy. The preamble recites the said act
to have been *in derogation of his majesty’s just rights and
prerogative inherent in the imperial crown of this realm for
the calling and assembling of parliaments.” The bill then

* Journals, 3d April, 1662; 10th very unjustly of the triennial act, forget-
March, 1663. ting that he had himself coneurred in it,
+ Parl. Hist. 289. Clarendon speaks P, 221,
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repeals and annuls every clause and article in the fullest
manner 3 yet, with an inconsistency not unusual in our sta-
tutes, adds a provision that parliaments shall not in future be
intermitted for above three years at the most. This clause
is evidently framed in a different spirit from the original bill,
and may be attributed to the influence of that party in the
house, which bad begun to oppose the court, and already
showed itself in considerable strength.* Thus the effect of
this compromise was, that the law of the long parhament
subsisted as to its principle, without those unusual clauses
which had been enacted to render its observance seeure. The
kmg assured them, in giving his assent to the repe&l that he
would not be a day more without a lmrllamcnt on that ac-
count, But the necessity of those securities, and the mis-
chiefs of that false and servile loyalty which abrogated them,
became manifest at the close of the present reign; nearly four
years having elapsed between the dissolution of Charles’s last
parliament and his death.

Clarendon, the principal adviser, as yet, of the king since
his restoration (for Southampton rather gave reputation to
the administration than took that superior influence which
belonged to his place of treasurer), has thought fit to
stigmatize the triennial bill with the epithet of infamous.
So wholly had he divested himself of the sentiments he
entertained at the begining of the long parliament, that he
sought nothing more ardently than to place the crown again
in a condition to run into those abuses and excesses, against
which he had once so much inveighed. ¢ He did never
dissemble,” he says, ¢ from the time of his return with the
king, that the late rebellion could never be extirpated and
pulled up by the roots till the king’s regal and inherent
power and prerogative should be fully avowed and vindicated,
and till the usurpations in both houses of parliament, since
the year 1640, were disclaimed and made odious; and
many other excesses, which had been affected by both before
that time under the name of privileges, should be restrained

® 15 Car. 2. ¢. 1. We find by the points, yet probably springing from an
Journals that some divisions took place opposition to its prineiple. DMarch 28,
during the passage of this bill, and 1664. There was by this time a regular
though, as far as appears, on subordinate party formed against the court.
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ar exphmed For all which reformation the kingdom in
general was very well disposed, when it pleaaed God to
restore the king to it. The present parliament had done
much, and would willingly have prosecuted the same method,
if they had had the same advice and encouragement.”* I
can only understand these words to mean that they might
have been led to repeal other statutes of the long parliament,
besides the triennial act, and that excluding the bishops from
the house of peers; but more especially, to have restored
the two great levers of prerogative, the courts of star-chamber
and high-commission. This would indeed have ]m]led up by
the roots the work of the long parliament, w hich, in spltL of
such general reproach, still continued to shackle the revived
monarchy. There had been some serious attempts at this in
the house of lords during the session of 1661-2. We read
in the Journals t that a committee was appointed to prepare
abill for repealing all acts made in the parliament begun the
3d day of November, 1640, and for re-enacting such of them
as should be thought fit. This committee some time aftert
repnrteal their opinion, * that it was fit for the good of the
nation, that there be a court of like nature to the late court
called the star-chamber ; but desired the advice and direc-
tions of the house in these particulars following: Who
should be judges? What matters should they be Judges of ?
By what manner of prﬂceedmgs should t]le}' act?” The
house, it is added, thought it not fit to give any
particular directions therein, but left it to the com- %ﬁ?‘r’fﬁ
mittee to proceed as they would. It does not appear |
that any thing farther was done in this session; but we find
the bill of repeal revived next year.§ It is however only
once mentioned. Perhaps it may be questionable whether,
even amidst the fervid loyalty of 1661, the house of com-
mons would have concurred in re-establishing the star-cham-
ber. They had taken marked precautions in passing an act
for the restoration of ecclesiastical jurisdiction, that it should
not be construed to restore the hich commission court, or to
give validity to the canons of 1640, or to enlarge in any

* P, 383, } 12th Feb.
4 Lords' Journals, 23d and 24th Jan, & 19th March, 1663,
1662,
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manner the ancient authority of the church.® A tribunal
still more formidable and obnoxious would hardly have found
favour with a body of men, who, as their behaviour shortly
demonstrated, might rather be taxed with passion and
vindictiveness towards a hostile faction, than a deliberate
willingness to abandon their English rights and privileges.
The striking characteristic of this parliament was a zealous
and intolerant attachment to the established church, not losing
an atom of their aversion to popery in their abhorrence
of protestant dissent. In every former parliament since the
reformation, the country party (if I may use such a word,
by mtm]ﬂtmn, for those gentlemen of landed estates who
owed their seats to their provincial importance, as distin-
guished from courtiers, lawyers, and dependents on the
nobility,) had incurred with rigid churchmen the reproach of
}jlll‘lt‘llllcﬂ] affections. They were implacable against popery,
but disposed to far more indulgence with respect to non-
conformity, than the very different maxims of Elizabeth and
her successors would permit. Yet it is obvious that the
puritan commons of James L. and the high-church commons
of Charles II. were composed, in a great measure, of the
same families, and entirely of the same classes. But, as the
arrogance of the ]]I‘Elthb had excited indignation, and the
suflerings of the scrupu]ous c]erg\ begotten sympathy in one
age, so the reversed scenes of the last twenty years had
given to the former, or their adherents, the advantage of
endurmg oppression with humility and fortitude, and dis-
played in the latter, or at least many of their number, those
odious and malevolent qualities which adversity had either
concealed or rendered less dangerous. The gentry, connected
for the most part by birth or education with the Eplscnpal
clergy, could not for an instant hesitate between the ancient
establishment, and one composed of men whose eloquence in
preaching was chiefly directed towards the common people,
and pre-supposed a degree of enthusiasm in the hearer
which the higher classes rarely possessed. They dreaded
the wilder sectaries, foes to property, or at least to its
political influence, as much as to the regal constitution ; and

¢ 15 Car. 2. c. 12,
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not unnaturally, though without perfect fairness, confounded
the presbyterian or moderate non-conformist in the motley
crowd of fanatics, to many of whose tenets he at least more
approximated than the church of England minister.

There is every reason to presume, as I have already re-
marked, that the king had no intention but to deceive .
the presbyterians and their friends in the convention (Vi e
parhament by his declaration of October, 1660.* Flicd
He proceeded, after the dissolution of that assembly, to fill
up the number of bishops, who had been reduced to nine, but
with no further mention of suffragans, or of the council of
presbyters, which had been announced in that declaration.t
It does indeed appear highly probable that the scheme of
Usher would have been found inconvenient and even imprac-
ticable ; and reflecting men would perhaps be apt to say that
the usage of primitive antiquity, upon which all parties laid
so much stress, was rather a presumptive argument against

* Clarendon, in his Life, p. 149., says
that the king “ had received the presby-
terian ministers with grace; and did be-
lieve that he should work upon them by
persuasions, having been well acquainted
with their common arguments by the con-
versation he had had in Scotland, and wos
very able to confute them.” ‘This is one of
the strange absurdities into which Cla-
rendon’s prejudices hurry him in almost
every page of his writings, and more
especially in this continuation of his
Life. Charles, as his minister well knew,
could not read a common Latin book,
{Clarendon State Papers, iii. 567.) and
had no manner of acquaintance with the-
ological learning, unless the popular ar-
gument in favour of popery is so to be
called ; yet he was very able to confute
men who had passed their lives in study,
on a subject involving a considerable
knowledge of Secripture and the early
writers in their original languages.

+ Clarendon admits that this could
not have been done till the former par-
liament was dissolved. 97.  This means,
of course, on the supposition that the
king's word was to be broken. * The ma-
lignity towards the church,” he says,
“seemed inereasing, and to be greater
than at the coming in of the King."
Pepys, in his Diary, has several sharp
remarks on the misconduct and unpopu-

VOL. I1. D

larity of the bishops, though himself an
episcopalian even before the restoration.
“ The clergy are so high that all people
I meet with do protest against their
practice.” August 31. 1660. “ I am
econvinced in my judgment that the pre-
sent clergy will never heartily go down
with the gencrality of the commons of
England ; they have been so used to
liberty and freedom, and they are so ac-
quainted with the pride and debauchery
of the present clergy. He [Mr. Black-
burn, a non-conformist] did give me
many stories of the affronts which the
elergy receive in all parts of . England
from the gentry and ordinary persons of
the parish.,” November 9. 1663. The
opposite party had recourse to the old
weapons of pious fraud. 1 have a tract
containing twenty-seven instances of re-
markable judgments, all between June,
1660, and April, 1661, which befell di-
vers persons for reading the common
prayer or reviling godly ministers. This
is entitled Annus Mirabilis ; and, besides
the above twenty-seven, attests so many
prodigies, that the name is by no means
misapplied. The bishops made large
fortunes by filling up leases. Burnet,
260. And Clarendon admits them to
have been too rapacious, though he tries
to extenuate. P, 48,
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the adoption of any system of I:!mrch-gﬂvernment in eircum-
stances so widely different, than in favour of it. But incon-
venient and impracticable provisions carry with them their
own remedy; and the king might have re&pected his own
word, and the wishes of a large part of the church, without
any formidable danger to episcopal authority. It would have
been, however, too ﬂahraﬂt a breach of promise (and yet
hardly greater than that just mentioned) if some show had
not been made of deslrmg a reconcibation on the subordinate

Savoy con. details of religious ceremonies and the liturgy. This

s prmluced a conference held at the Savoy, in May,
1661, between twenty-one Anglican and as many preshy-
terian divines : the latter were called upon to propose their
objections ; it being the part of the others to defend. They
brought forward so long a list as seemed to raise little hope
of -1gm{:mmt Some of these objections to the service, as
may be imagined, were rather captious and hw]lerr:ritical;
vet in many cases they pointed out real defects. As to cere-
monies, thoy dwelt on the same scruples as had from the
beginning of Elizabeth’s reign produced so unhappy a dis-
cordance, and had become inveterate by so much persecution.
The conference was managed with great mutual bitterness
and recrimination ; the one party stimulated by vindictive
hatred and the natural arrogance of power; the other
irritated by the manifest dEﬁign of breaking the kmg’s fmth,
and prohahly by a sense of their own improvidence in ruin-
ing themselves by his restoration. The chief blame, it
cannot be dissembled, ought to fall on the churchmen. An
opportunity was afforded of healing, in a very great measure,
that schism and separation which, if they are to be believed,
is one of the worst evils that can befall a Christian com-
munity. They had it in their power to retain, or to expel, a
vast number of worthy and laborious ministers of the gospel,
with whom they had, in their own estimation, no essential
ground of difference. They knew the king, and consequently
themselves, to have been restored with (1 might almost say
by) the strenuous m—nperatmn of those very men who were
now at their mercy. To judge by the rules of moral wisdom,
or of the spirit of Christianity, (to which, unt\ﬂthst{mr.hng‘
what might be satirically said of experience, it is difficult not
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to think we have a right to expect that a body of eccle-
siastics should pay some attention,) there can be no justifica-
tion for the Anglican party on this occasion. They have
certainly one apology, the best very frequently that can be
offered for human infirmity; they had sustained a long and
unjust exclusion from the emoluments of their profession,
which begot a natural dislike towards the members of the
sect that had profited at their expense, though not, in ge-
neral, personally responsible for their misfortunes.*

The Savoy conference broke up in anger, each party more
exasperated and more irreconcilable than before. This indeed
has been the usual consequence of attempts to bring men to
an understanding on religious differences by explanation or
compromise. The public was apt to expect too much from
these discussions ; unwilling to believe either that those who
have a reputation for piety can be wanting in desire to find
the truth, or that those who are esteemed for ability can miss

. And this expectation is heightened by the language rather
tﬂﬂ ﬂtlmlg]y held by moderate and peaceable divines, that
little more is required than an understanding of each others’
meaning, to unite conflicting sects in a common faith. But
as it generally h'{;}pens that the disputes of theologians, though
far from being so unpurl:ant as they appear to the narrow
prejudices and heated passions of the combatants, are not
wholly nominal, or capable of being reduced to a common

* The fullest account of this confer- serve to display the spirit with which the

ence, and of all that passed as to the com-
prehension of the presbyterians, is to be
read in Baxter, whom Neal has abridged.
Some allowanee must, of course, be made
for the resentment of Baxter; but his
known integrity makes it impossible to
diseredit the main part of his narration.
Nor is it necessary to rest on the evidence
of those who may be supposed to have
the prejudices of dissenters.  For bishop
Burnet admits that all the eoncern which
seemed to employ the prelates’ minds,
was not only to make no alteration on
the presbyterians’ account, but to straiten
the terms of conformity far more than
before the war. Those, however, who
would see what ean be said by writers of
high-church prineiples, may consult Ken-
net's History of Charles 11 p. 252, or
Collier, p. 878. One little anecdote may

Anglicans came to the conference. Upon
Baxter's saying that their proceedings
would alienate a great part of the nation,
Stearne, 'lml:up of Carlisle, observed to
his associates: “He will not say king-
dom, lest be should acknowledge a king. ™
Baxter, p. 338. This was a very malig-
nant reflection on a man who was well
known never to have been of the repub-
lican party. It is true that Baxter seems
to have thought, in 1659, that Richard
Cromwell would bave served the turn
better than Charles Stuart ; and, as a pres-
byterian, he thought very nghtlg See
p- 207, and partiii. p. 71.  But, preach-
mgheﬁ:m the parliament, April 30. 1660,
he said it was none of our differences
whether we should be loyal to our king ;
on that all were agreed. P, 217,

D2
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form of words, the hopes of union and settlement vanish upon
that closer inquiry which conferences and schemes of agree-
ment produce.  And though this may seem rather applicable
to speculative e controversies than to such matters as were de-
bated between the church and the presbyterians at the Savoy
conference, and which are in their nature more capable of
compromise than articles of doctrine ; yet the consequence
of exhibiting the incompatibility and reciprocal alienation of
the two partws in a clearer light was nearly the same.

A determination having been taken to admit of no exten-
sive comprehension, it was debated by the government whe-
ther to make a few alterations in the liturgy, or to restore
the ancient service in every particular. The former advice
prevailed, though with no desire or expectation of conciliating
any scrupulous persons by the amendments introduced.*
These were h}' no means numerous, and in some instances
rather chosen in order to irritate and mock the op}mmt[* party
than from any compliance with their prejudices. It is indeed
very probable, from the temper of the new parliament, that
thev would not have come into more tolerant and healing

actor  measures. When the act of uniformity was brought

uniformity- jnto the house of lords, it was feund not only to re-
store all the ceremonies and other matters to which objection
had been taken, but to contain fresh clauses more intolerable
than the rest to the presbyterian r]crgv One of these
enacted that not only every beneficed minister, but fellow of
a college, or even schoolmaster, should declare his unfeigned
assent and consent to all and every thing contained in the
book of common prayer.t These words, however capable

* Life of Clarendon, 147. He ob-
serves that the alterations made did not
reduce one of the opposite party to the
obedience of the church. Now, in the
first place, he could not know this; and,
in the next, he conceals from the reader
that, on the whole matter, the changes
made in the liturgy were more likely to
disgust than to conciliste, Thus the
puritans having always objected to the
number of saints’ days, the bishops added
a few more ; and the former having given
very plausible reasons against the apo-
cryphal lessons in the daily serviee, the
others inserted the legend of Bel and the

Dragon, for no other purpose than to
show contempt of their scruples. The
alterations may be seen in Kennet's Re-
gister, 585. The most important was the
restoration of a rubric inserted in the
commupion service under Edward VI,
but left out by Elizabeth, declaring
against any  corporal presence in the
Lord’s supper. This gave offence to
some of those who had adopted that opi-
nion, especially the duke of York, and
perhaps tended to complete his alienation
from the Anglican church. Burnet, i.
183,

+ 15 & 14 Car. 2, c. iv.

§ 5.
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of being eluded and explained away, as such subscriptions
always are, seemed to amount, in common use of language,
to a complete approbation of an entire volume, such as a
man of sense hardly gives to any book, and which, at a time
when serupulous persons were with great difficulty endea-
vouring to reconcile themselves to submission, ]Jlm-ml a new
qtumbiing block in their way, which, without abandoning
their integrity, they found it impossible to surmount.

The temper of those who nc:lmr’ﬂ:,r managed church affairs
at this period displayed itself in another innovation tending
to the same end. It had been not unusmal, from the

very beginnings of our reformation, to admit ministers
ordained in foreign protestant churches to benefices in Eng-
land.  No re-ordination had ever been practised with respect
to those who had received the imposition of hands in a regu-
lar church ; and hence it appears that the church of Eng].lml
whatever tenets might latterly have been broached in contro-
versy, did not consider the ordination of presbyters invalid.
Thuurrh such ordinations as had taken place during the late
tr ml'ules., and by virtue of which a great part of the actual
clergy were in possession, were evidently irregular, on the
‘:ll}]].‘!ﬂ'«ltlu[] that the English episcopal church was then in
existence ; yet, if the argument from such great convenience
as men call necessity was to prevail, it was surely worth
while to suffer them to pass without question for the present,
enacting provisions, if such were requlrLd for the future.
But this did not fall in with the passion and policy of the
bishops, who found a pretext for their worldly motives of
action in the supposed divine right and necessity of episcopal
succession ; a theory naturally more agreeable to arrogant
and dugm'mcal ecclesiastics than that of Cr’mmer, who saw
no intrinsie difference between bishops and priests; or of
Hooker, who thnught ecclesiastical superiorities, like civil,
subject to variation: or of Stillingfleet, who had lately
pointed out the im m:mhlllt}f of ascertaining beyond doubtful
conjecture the reaF constitution of the apostolical church,
from the seanty, inconelusive testimonies that either Scrip-
ture or antiquity furnish. It was therefore enacted in the
statute for uniformity, that no person should hold any pre-
ferment in England, without having received episcopal ordi-
D 3
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nation. There seems to be little or no objection to this
'Pl‘ﬂ"nhmll, if ordination be considered as a ceremony of ad-
mission into a pnrt:cu]ar society 3 but, accnrdlng to the
theories which both partl{:s had embraced in that age, it
conferred a sort of myst&rmus indelible character, which ren-
dered its repetition improper.*

The new act of uniformity succeeded to the utmost wishes
Ejection o OF 1ts promoters. It provided that every minister
i should, before the feast of St. Bartholomew, 16062,
clergy. puh]it]}f declare his assent and econsent to every
thing contained in the book of common prayer, on pain of
being ipso facto deprived of his benefice.t Though even the
long parliament had reserved a fifth of the profits to those
who were rejected for refusing the covenant, no mercy could
be obtained from the still greater bigotry of the present ; and
a motion to make that allowance to non-conforming ministers
was lost by 94 to 87.1  The lords had shown a more tem-
perate spirit, and made several alterations of a mnci]iating
nature. They objected to extending the subscription re-
qmred by the act to schoolmasters. But the commons urged
in a conference the force of education, which made it neces-

* Life of Clarendon, 152. Burnet,

256.  Morley, afterwards bishop of
Winchester, was en d just before the
restoration in negotiating with the pres-
byterians, They stuck out for the ne-
gative voice of the council of preshyters,
wd for the validity of their ordinations.
Clar. State Papers, 727. He had two
schemes to get over the difficulty ; one
to pass them over sub silentio ; the other,
a hypothetical re-ordination, on the sup-
position that something might have been
wanting before, as the church of Rome
practises about re-baptization.  The for-
mer is a eurious expedient for those who
pretend to think presbyterian ordinations
really null. Id. 738.

1+ The day fixed upon suggested a
comparison which, thaugh SeVETe, was
obvious. A modern writer has observed
on this, * They were careful not to re-
member that the same day, and for the
same reason, because the tithes were
commonly due at Michaelmas, had been
nppnmbed’ for the former ejectment, when
four times as many of the loyal clergy

were deprived for fidelity to their sove-
reign,”  Southey’s Hist. of the Church,
il. 467. That the day was chosen in
order to deprive the incumbent of a whole
year's tithes, Mr. Southey has learned
from Burnet; and it aggravates the
cruelty of the proceeding — but where
has he found his precedent ?  The Angli-
can clergy were cjected for refusing the
covenant at no one definite period, as, on
recollection, Mr. 5. would be aware ; nor
can I find any one parliamentary ordi-
nance in Husband's Collection that men-
tions St. Bartholomew's day. There was
a precedent indeed in that case, which
the ment of Charles did not choose
to follow. One fifth of the income had
been reserved for the dispossessed in-
cumbents; but it is said that they often did
not get them. Kennet's Register, 302,

{ Journals, April 26. This may per-
haps have given rise to a mistake we find
in Neal, 624., that the act of uniformity
only passed by 186 to 180. There was
no division at all upon the bill except
that I have mentioned.
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sary to take care for the youth. The upper house even
inserted a proviso, allowing the king to dispense with the
surplice and the sign of the cross; but the commons reso-
[uteiy w:thstandmg this and every other alteration, they were
all given up.* Yet next year, when it was found necessary
to pass an act for the relief of those who had been prevented
involuntarily from subseribing the declaration in due time, a
clause was introduced, declaring that the assent and consent
to the book of common prayer requlrvd by the said act should
be understood only as to practice and obedience, and not
otherwise. The duke of York and twelve lay peers protested
against this clause, as destructive to the church of anlmul
as now established ; and the commons vehemently objecting
to it, the partisans of moderate councils gave way as hefore. t
When the day of St. Barthclomew came, about 2000 per-
sons resigned their preferments rather than stain their con-
sciences by compliance — an act to which the more liberal
Anghums, after the hitterness of i1mmediate ]msumna had
passed away, have accorded that praise which is due to
heroic virtue in an enemy. It may justly be said that the
{-]nsmpai clergy had set an example of similar magnanimity
in refusing to take the covenant. Yet, as that was partly of
a political nature, and those who were ejected for not taking
it might hope to be restored through the success of the king’s
arms, I do not know that it was 1ltngethe1 so eminent an act
of self-devotion as the presbyterian clergy displayed on St.
Bartholomew’s day. Both of them afford striking contrasts
to the pliancy of the English church in the greater question of
the precerlmg century, and bear witness to a remarkable
integrity and consistency of prineciple. f

* The report of the conference, Lords'
Journals, Tth May, is altogether rather
curions.

giving way to the bishops. See also
p- 268. Baxter puts the number of the
deprived at 1800 or 2000, Life, 384.

+ Lords’ Journals, 25th and 27th July,
1663. Ralph, 58.

} Neal, 625—636. Baxter told Bur-
net, as the latter says, p. 185, that not
above 300 would have resigned, had the
terms of the king's declaration been ad-
hered to. 'The blame, bhe goes on, fell
chiefly on Sheldon.  But Clarendon was
charged with entertaining the preshyte-
rians with good words, while he was

And it has generally been reckoned
about 2000 ; though Burnet says it has
been much controverted.  IF indeed we
can rely on Calamy's account of the
cjected ministers, abridged Ly Palmer,
under the title of The Non-conformist’s
Memorial, the number must have been ful]
2400, m:ludmg fellows of colleges, though
not in orders. Palmer says, that a manu-
scripteatalogue gives 2257 names. Kennet,

D 4
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No one who has any sense of honesty and p]mn dealing
can pretend that Charles did not violate the spirit of his
declarations, both that from Breda, and that which he pub-
lished in October, 1660. It is idle to say that those declar-
ations were subject to the decision of parliament, as if the
crown had no sort of influence in that assembly, nor even
any means of making its inclinations known. He had urged
them to confirm the act of indemnity, wherein he thought his
honour and security concerned : was it less easy to obtain,
or at least to ask for, their concurrence in a comprehension
or toleration of the presbyterian clergy ? Yet, after mocking
those personswith pretended favour, and even offering bishop-
rics to some of their number, by way of purchasing their
defection, the king made no effort to mitigate the provisions
of the aet of umfm mity ; and Clarendon strenuously sup-
ported them through both houses of parliament.* This
behaviour in the minister sprang from real bigotry and dis-
like of the pr eah}termnq* but Charles was mﬂuem,eml Iw
very different motive, which had become the secret spring of
all his policy. This requires to be fully explained.

Charles,. during his misfortunes, had made repeated pro-
mises to the pope and the great catholic princes of
relaxing the pmal laws against his subjects of that
religion — promises which he well knew to be the
necessary condition of their assistance. And, though he
never received any succour which could demand the per-
formance of these assurances, his desire to stand well
with France and Spain, as well as a sense of what was
really due to the English catholies, would have disposed him
to grant every indulgence which the temper of his people
should pernut The laws were h:ghlv severe, in some
cases sanguinary ; they were enacted in very diflerent times,
from plausible motives of distrust, which it would be now

Hopes of
the catho.
lics,

however ( Register, 807.), notices great
mistakes of Calamy in respect only to
one diocese, that of Peterborough. Pro-
bably both in this collection, and in that
of Walker on the other side, as in all
martyrologies, there are abundant errors ;
but enough will remain to afford memor-
able examples of conscientious suffering ;

and we cannot resd without indignation
Kennet's endeavours, in the conclusion of
this volume, to extenuate the praise of
the deprived presbyterians by captious
and unfair arguments.

# See Clarendon's feeble attempt to
vindicate the king from the charge of
breach of faith, 157.
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hoth absurd and ungrateful to retain. The catholics had
been the most strenuous of the late king’s adherents, the
greatest sufferers for their loyalty. Out of about 500 gen-
tlemen who lost their lives in the royal cause, one third,
it has been said, were of that religion.*  Their estates
had been selected for confiscation, when others had been
admitted to ecompound. It is, however, certain that after
the conclusion of the war, and es]}ccmlly during the usur-
pation of Cromwell, they declined in general to provoke
a government, which showed a good deal of connivance
towards their religion, by keeping up any connexion with
the exiled f'mnily. t Tlmy had, as was surely very natural,
one paramount object in their political conduet, the enjoy-
ment of religious liberty ; whatever debt of gratitude they
might have owed to Charles I. had hevn fllll]ﬂ‘f‘ pmd

and per impa they :mght reflect that he had never scru]:-lml
in his various negotiations with the parliament, to acquiesce
in any pr mcuptw IMeasures quggeatwl 'lg“umt popery.

This apparent abandonment, however, of the royal interests
excited the displeasure of Clarendon, which was inereased
by a tendency some of the catholics showed to unite with
Lambert, who was understood to be private]y of their
religion, and by an intrigue carried on in 10659, by the
machinations of Buckingham with some priests, to set up
the duke of York for the crown. But the king retained
no resentment of the general conduet of this party ; and
was desirous to give them a testimony of his confidence,
by mitigating the penal laws against their religion. Some
steps were taken towards this by the house of lords in the
session of 1661 ; and there seems little doubt that the sta-
tutes at least inflicting capital punishment would have been
repealed without difficulty, if the catholics had not lost the
favourable moment by some disunion among themselves,
which the never-ceasing intrigues of the Jesuits contrived to
produce.

* A list of these, published in 1660,
contains more than 170 names, Neal,
590,

t Sir Kenelm Dighy was supposed to
be deep in a scheme that the catholics, in
1649, should support the commonwealth

with all their power, in return for liberty
of religion. Carte’s Letters, i. 216. et
post.  We find a letter from him to
Cromwell in 1656, ( Thurloe, iv. 591.)
with great protestations of duty.

t See Lords' Journals, June and July,
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There can be no sort of doubt that the king’s natural
facility, and exemption from all prejudice in favour
of established laws, would have led him to afford
every indulgence that could be demanded to his
catholic subjects, many of whom were his companions or his
mu:mellﬂrs, without any propensity towards their religion.
But it is morally certain that, during the period of his
banishment, he had imbibed, as deeplv and seriously as
the character of his mind would permit, a persuasion that,
if any scheme of Christianity were true, it could only be
found in the bosom of an infallible chureh ; t]mugh he
was never reconciled, according to the fnrnm] profession
which she exacts, till the last hours of his life. The
secret however of his inclinations, though rlrsguﬁed to
the world by the appearance, and probably sometimes more
than the appearance, of carelessness and infidelity, could
not be wholly concealed from his court. It appears the
most natural mode of accounting for the sudden conversion
of the earl of Bristol to popery, which is genenﬂy agreed
to have been insincere. An ambitious intriguer, h(r]flnm'
the post of secretary of state, would not have mntmed
such a step without some grounds of confidence in his
master’s wishes; though his characteristic precipitancy hur-
ried him forward to destroy his own hopes. Nor are there
wanting proofs that the protestantism of both the brothers
was greatly suspected in England before the restoration.*

Bias of the
king towards
them.,

1661, or extracts from them in Kennet's they had been inhibited by their superiors

Register, 469, &e. 620, &e. and 798,
where are several other particulars worthy
of notice. Clarendon, 143., explains the
failure of this attempt at a partial tolera-
tion (for it was only meant as to the ex-
ercise of religious rites in private houses)
by the persevering opposition of the
Jesuits to the oath of allegiance, to which
the lay catholics, and generally the se-
cular priests, had long ceased to make
objection. The house had voted that the
indulgence should not extend to Jesuits,
and that they would not alter the oaths
of allegiance or supremacy. The Jesuits
complained of the distinction taken
against them ; and asserted, in a printed
tract { Kennet, ubi supri ), that sinee 1616

from maintaining the pope's right to de-
pose sovereigns.  See also Butler's Mem.
of Catholics, il. 27.; iv. 142, ; and Bur-
net, i. 194,

* The suspicions against Charles were
very strong in England before the re-
storation, so as to alarm his emissaries :
“ Your master,” DMordaunt writes to
Ormond, Nov. 10. 1659, “is utterly
ruined as to his interest here in what-
ever party, if this be true.” Carte's Let-
ters, ii. 264., and Clar. State Papers, iii.
602. But an aneedote related in Carie's
Life of Ormond, fi. 255., and Harns's
Lives, v. 54., which has obtained some
eredit, proves, if true, that he bad em-
braced the Roman catholie religion as
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These suspicions acquired strength after the king’s return,
throngh his manifest intention not to marry a protestant;
and still more through the presumptuous demeanour of the
opposite party, which seemed to indicate some surer grounds
of confidence than were yet manifest. The new parliament
in its first session had made it penal to say that the kmg
was a papist or popishly affected ; whence the prevalence of
that scandal may be inferred.*

Charles had no assistance to expeet, in his scheme of
granting a full toleration to the Roman faith, from ;.00
his chief adviser, Clarendon. A repeal of the san- i
guinary laws, a reasonable connivance, perhaps in """
soime cases a di:pensdtiﬂn —to these favours he would have
acceded. But, in his creed of puhcv, the lega] allowance of
any but the established religion was inconsistent with public
order, and with the king’s ecclesiastical prerogative. This
was also a fixed principle with the parliament, whose im-
placable resentment towards the sectaries had not inclined
them to abate in the least of their abhorrence and appre-
hension of popery. The church of England, distinetly and
exclusively, was their rallying-point; the crown itself stood
only second in their - affections. The king therefore had
recourse to a more subtle and indirect policy. If the terms
of conformity had been so far relaxed as to suffer the con-
tinnance of the presbyterian clergy in their benefices, there
was cvery reason to expect from their known disposition
a determined hostility to all approaches towards popery,
and even to its toleration. It was therefore the policy of
those who had the interests of that cause at heart, to permit
no deviation from the act of uniformity, to resist all en-
deavours at a comprehension of dissenters within the pale
of the church, and to make them look up to the king
for indulgence in their separate way of worship. They
were to be taught that, amenable to the same laws as

early as 1659, so as even to attend mass. plaml;r insinuates that the project for
This eannot be reckoned out of question ;  restoring popery began at the treaty
but the tendeney of the king's mind be- of the Pyrenees; and see his Register,
fore his return to England 1s to be in-  p. 852.

ferred from all his behaviour. Kennet *.183 Car. 2, 6. L.

( Complete Hist. of England, ii. 237.)
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the Romanists, exposed to the oppression of the same
enemies, thﬂ}’ must act in concert for a common benefit,*
The presbyterian ministers, disheartened at the violence
of the parliament, had recourse to Charles, whose affability
and fair promises they were loth to distrust; and implored
his dispeusation for their non-conformity. The king, natu-
rally irresolute, and doubtless sensible that he had made
a bad return to those who had contributed so much towards
his restoration, was induced, at the strong solicitation of
lord Manchester, to promise that he would issue a declar-
ation suspending the execution of the statute for three
months.  Clarendon, though he had been averse to some
of the rlgt}mus clauses inserted in the act of uniformity,
was of opinion that, once passed, it ought to be enforced
without any connivance ; and told the km;_r likewise, that
it was not in his power to preserve those who did not
comply with it from deprivation. Yet, as the king’s word
had been given, he advised him rather to issue such a
declaration than to break his promise.  But, the bishops
vehemently remonstrating against it, and intimating that
they would not be parties to a violation of the law, by
refusing to institute a clerk presentetl by the patron on an
avoidance for want of conformity in the incumbent, the
king gave way, and resolved to make no kind of conces-
sion. It is remarkable that the noble historian does not
seem struck at the enormous and unconstitutional pre-
rogative which a proclamation suspending the statute would
have assumed.t
Instead of this very objectionable measure, the king
adopted one less arbitrary, and more consonant
Declaration
forintul- - to his own secret poliey. He pubhahed a declar-
P ation in favour of liberty of conscience, for which
no provision had been made, so as to redeem the promises
he had held forth at his accession. Adverting to these,
he declared that, *“ as in the first place he had been zealous
to settle the uniformity of the church of England in dis-

* Burnet, i. 179. fully removed. Yet he had no reason to
+ Life of Clarendon, 159. He inti- complain of them on his trial.  See, too,
mates that this begot a coldness in the Pepys's Diary, Sept. 3. 1662,
bishops towards himself, which was never
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cipline, ceremony, and government, and should ever con-
stantly maintain it; so as for what concerns the penalties
upon those who, living pmceahly, do not econform them-
selves thereto, he should make it his special care, so far
as in him lay, without invading the freedom of parliament,
to ineline their wisdom next approaching sessions to concur
with him in making some such aect for that purpose as
may enable him to exercise with a more universal satisfaction
that power of dispensing, which he coneeived to be inherent
in him,” *

The aim of this declaration was to obtain from parliament
a mitigation at least of all penal statutes in matters of
religion, but more to serve the interests of catholic than of
pruft-..*.«‘taut non-conformity.t  Except however the allusion to
the dispensing power, which yet is very moderately 'ﬂltged
there was nothing in it, according to our present opinions,
that should have created offence. But the com-
mons, on their meeting in February, 1663, pre-
sented an address, denying that any obligation lay
on the king by virtue of his declaration from Breda, which
must be understood to depend on the advice of parliament,
and slightly intimating that he possessed no such dispensing
prerogative as was suggested. They strongly uh]ected to
the whole scheme of indulgence, as the means of increasing
sectaries, and rather likely to occasion disturbance than to
promote peace.t They remonstrated, in another address,
against the release of Calamy, an eminent dissenter, nhn,
lhmng been imprisoned for transgressing the act of uni-
formity, was irregularly set at liberty by the king’s personal
ﬂrtler.§ The king, undeceived as to the disposition of this

Oljected to
by the com-
mons.

* Parl. Hist. 257.

1 Baxter intimates, 429,, that some
disagreement arose between the presby-
terians and independents as to the toler-
ation of popery, or rather, as he puts it,
as to the active concurrence of the pro-
testant dissenters in accepting such a
toleration as should include popery. The
latter, conformably to their general prin-
ciples, were favourable to it; but the
former would not make themselves par-
ties to any relaxation of the penal laws

against the church of Rome, leaving
the king to act as he thought fit. By
this stiffness it is very probable that they
provoked a pood deal of persecution
from the eourt, which they might have
avoided by falling into its views of a
general indulgence,

us Parl. Hist. 260. An adjournment
had been moved. and lost by 161 to 119,
Journals, 25th Feb, ;

& 19th Feb. Baxter, p. 429,
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loyal assembly to concur in his projects of rehgmus libert y
was driven to more tedious and indirect courses in order to
compass his end. He had the mortification of finding that
the house of commons had imbibed, partly perhaps in con-
sequence of this declaration, that jealous apprehension of
popery, which had caused so much of his father’s ill fortune.
On this topic the watchfulness of an English parliament
could never be long at rest. The notorious insolence of the
Romish priests, who, proud of the court’s favour, disdained
to respect the laws enough to disguise themselves, provoked
an address to the king, that they mlght be sent out of the
kingdom ; and bills were brought in to prevent the further
growth of popery.*

Meanwhile, the same remedy, so infallible in the eyes of
legislators, was not forgotten to be applied to the opposite
disease of protestant dissent. Some had believed, of whom
Clarendon seems to have been, that all scruples of tender
conscience in the presbyterian clergy being faction and hypo-
crisy, they would submit very quietly to the law, when they
found all their elamour unavaﬂmg to obtain a Lh::pensatmu
from it. The resignation of 2000 beneficed ministers at
once, instead of extorting praia«e, rather inflamed the resent-
ment of their bigoted enemies; especially when they per-
ceived that a publm and perpetual toleration of separate
wurshlp was favoured by part of the court. Rumours of

* Journals, 17th and 28th March, 1663, The Romish partisans assumed the

Parl. Hist, 264. DBurnet, 274., says the
declaration of indulgence was usually
ascribed to Bristol, but in fact proceeded
from the king, and that the opposition to
it in the house was chiefly made by the
friends of Clarendon. The latter tells
us in his Life, 189., that the king was
displeased at the insolence of the Romish
party, and gave the judges general orders
to convict recusants. ‘The minister and
historian either was, or pretended to be,
his master’s dupe; and, if he had any
suspicions of what was meant as to reli-
gion (as he must surely have had), is far
too loyal to hint them. Yet the one cir-
cumstance he mentions soon after, that
the countess of Castlemaine suddenly de-
clared herself a eatholie, was enough to
open his eyes and those of the world.

tone of high loyalty, as exelusively cha-
racteristic of their religion ; but affected,
at this time, to use great civility towards
the church of England. A book, entitled
Philanax Anglicus, published under the
name of Bellamy, the second edition of
which is in 1663, alter a most flattering
dedication to Sheldon, launches into viru-
lent abuse of the presbyterians and of the
reformation in general, as founded on
principles adverse to monarchy. This
indeed was common with the ultra or
high-church party; but the work in
question, though it purports to be written
by a clergyman, is manifestly a shaft
from the concealed bow of the Homan
Apollo.
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a7
conspiracy and insurrection, sometimes false, but gaining
eredit from the notorious discontent both of the old common-
wealth’s party, and of many who had never been on that
side, were sedulously propagated, in order to keep up the
animosity of parliament against the ejected clergy*

and these are recited as the pretext of an act pass-
ed in 1664 for suppressing seditious conventicles (the
epithet being in this place wantonly and unjustly insulting),
which inflicted on all persons above the age of SIKIIELI],
present at any n-llgmm-.- meeting in other manner than is
allowed by the practice of the church of England, where

five or more persons besides the household should be present,
a ]wnah\,r of three months’ imprisonment for the first offence,
of six for the second, and of seven years’ transpor tation for
the third, on conviction before a single justice of peace.t
This act, says Clarendon, if it had been vigorously executed,
would no doubt have produced a thorough reformation. I
Such is ever the language of the supporters of tyranny;
when oppression does not sueceed, it is because there has
been too little of it. But these who suffered under this
statute report very differently as to its vigorous execution.
The gaols were filled, not only with ministers who bha
borne the brunt of former persecutions, but with the laity
who attended them ; and the hardship was the more grievous,
that the act being ambiguously worded, its construction was

Act against
conventicles

* See proofs of this in Ralph, 53.,
Rapin, p. 78. There was in 1663 a
trifling insurrection in Yorkshire, which
the government wished to have been
maore serious, 5o as to afford a better pre-
text for strong measures; as may be
collected from a passage in a letter of
Bennet to the duke of Ormond, where
he says, “ The country was in greater
readiness to prevent the disorders than
perhaps were to be wished ; but it being
the effict of their own care, rather than
his majesty’s commands, it is the less to
be censured,” Clarendon, 218., speaks
of this as an important and extensive
conspiracy ; and the king dwelt on it in
his next speech to the parliament. Parl,
Hist. 289,

t 16 Car. 2. ¢. 4. A similar bill had

passed the commons in July, 1663, but
hung some time in the upper house, and
was much debated ; the commons sent
up a message (an irregular practice of
those times) to request their lordships
would expedite this and some other bills,
The king seems to have been displeased
at this delay ; for he told them at their
prorogation, that he had expected some
bills against conventicles and distempers
in religion, as well as the growth of
popery, and should himself present some
at their next meeting. Parl. Hist. 288,
Burnet observes, that to empower a jus-
tice of peace to convict without a jury,
was thought a great breach on the prin-
ciples of the English constitution, 285.
{ P. 221.
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left to a single magistrate, generally very adverse to the
accused.
It is the natural consequence of restrictive laws to aggra-
vate the disaffection which has served as their ima-
Another of . o .
the same  texXt; FEI]I.'I thus to create a necessity for a l_erglslatum
that will not retrace its steps, to pass still onward
in the course of severity. In the next session accordingly
held at Oxford in 1665, on account of the plague that
ravaged the capital, we find a new and more inevitable blow
aimed at the fallen church of Calvin. It was enacted that
all persons in holy orders, who had not subseribed the act of
uniformity, should swear that it is not lawful, upon any
yretence whatsoever, to take arms 1gain-3t the king ; and
that they did abhor that traitorous [msum“ of taking arms
hy his authmlt} against his person, or against those tlmt are
commissioned by him, and would not at any time endeavour
any alteration of government in church or state. Those
who refused this oath, were mnot only made incapable of
teaching in schools, but prohibited from coming within five
miles of any ecity, corporate town, or borough sending
members to parliament.*
This persecuting statute did not pass without the opposition
remarkson Of the earl of Southampton, lord treasurer, and
thiss: other peers.  But archbishop Sheldon, and several
bishops, strongly supported the bill, which had undoubtedly
the sanction also of Clarendon’s authority.t In the com-
mons, I do not find that any division took place; but an
unsuccessful attempt was made to insert the word ¢ legally ”
before commissioned ; the lawyers, however, declared that
this word must be understood.T Some of the non-conform-
ing clergy took the oath upon this construction. But the far
greater number refused. Even if they could have borne the
solemn assertion of the principles of p;L“n'E obedience in all
ossible cases, their scrupulous consciences revolted from
a pledge to endeavour no kind of alteration in church and
state ; an engagement, in its extended sense, irreconcilable
with their own principles in religion, and with the civil

* 17 Car. 2. o 2. t Burnet. Baxter, Part IIL p. 2. Neal, p. 652.
{ Burnet. DBaxter.
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duties of Englishmen. Yet to quit the towns where they
had long been connected, and where alone they had friends
and disciples, for a residence in country villages, was an
exclusion from the ordinary means of subsistence. The
church of England had doubtless her provocations ; but she
made the retaliation much more than commensurate to the
in_jul'].'. No severity, mm;mmh]e to this cold-blooded perse-
cution, had been inflicted by the late powers, even in the
ferment and fury of a eivil war. Encouraged 1}}' this easy
tuumph, the violent party in the house of commons thmlghl:
it a good opportunity to give the same test a more sweeping
application. A bill was hrm:ght n lmpmmg this oath upon
the whole nation ; that is, I presume (for I do not know
that its precise nﬂture 1s any where explained), on all persons
in any puhh{: or munic 1pal trust. This however was lost on
a division by a small nm]unty

It has been remarked that there is no other instance in
history, where men have suffered persecution on account of
differences, which were admitted by those who inflicted it to
be of such small moment. But, supposing this to be true, it
m:h proves, w hat may per]nps be alleged as a sort of exte-
nuation of these severe laws against non-conformists, that
they were merely polmml, and did not aprmﬂ* from any theo-
logical bigotry.  Sheldon indeed, their great promoter, was
so free from an intolerant zeal, that he is ]EIJTEbEI]tEd as a
man who considered religion chiefly as an engine of policy.
The principles of religious toleration had already gained con-
siderable ground over mere bigotry ; but were still obnoxious
to the arbitrary temper of some politicians, and wanted per-
haps experimental proof of their safety to recommend them
to the caution of others. There can be no doubt that all
laws against dissent and separatiun from an established chureh,
those even of the inquisition, have proceeded in a greater or
less degree from political motives; and these appear to me
far less odious than the diaiuterested rancour of superstition.

* Nr. Locke, in the # Letter from a  But the numbers in the Journals, Octo-
Person of Quality to his Friend in the ber 27. 1665, appear to be 57 to 51,
Country,” printed in 1675, (seeit in his  Probably he meant - that those person:
works, or in Parliamentary History,vol. might have been expected to vote the
iv. Appendix, No. 5.) says it was lost other way.
by three votes, and mentions the persons.

VOL. II. E
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The latter is very common among the populace, and some-
times among the clergy. Thus the presbyterians exclaimed
against the toleration of popery, not as t]angemuﬂ to the pro-
testant establishment, but as a sinful CD.’II]]’)]‘I'.I]T!lbl} with idola-
try ; language u]m,h, after the first heat of the reformation
had abated, was never so eurrent in the Anglimn church.*
In the case of these statutes ﬂg’uu‘at non-conformists under
Charles 11., revenge and fear seem to have been the unmixed
passions that excited the church party against those, whose
former ﬁuperim'ity they remembered, and whose disaffection
and hnstilit}r it was impossible to doubt. T
A joy so excessive and lndlscllmmatmg had acwmpdmed
nisatisiee- the king’s restoration, that no prudence or virtue in
cewes  his government could have averted that re-action of
popular sentiment, which mevitably follows the disappoint-
ment of unreasonable hope. Those who lay their account
upon Dblessings, which no course of political administration
can bestow, live, ncmrﬂiug to the poet’s {'ﬂmpariqan, like the
sick man, perpetually changing posture in search of the rest
which nature demies; the dupes of successive revolutions,
sanguine as children in all the novelties of politics, a new

constitution, a new sovereign, a new minister, and as angry

* A pamphlet, with Baxter's name
subseribed, ealled Fair Warning, or
XXV Reasons against Toleration and
Indulgence of Popery, 1663, isa pleasant
specimen of this argementum al inferno.
“ Being there is but one safe way to sal-
vation, do you think that the protestant
way is that way, or iz it not? If it be
not, why do you live in it? Tf it be,
how can you find in your heart to give
your subjects liberty to go another way ?
Can you, in your conscience, give them
leave to go on in that course in which, in
your conscience, you think you could not
be saved?™  Baxter however does not
mention this little book in his life ; nor
docs he there speak violently about the
toleration of Romanists.

+ The clergy had petitioned the house
of commons in 1664, inter alin, * That
for the better observation of the Lord's
day, and for the promoting of conformity,
you would be pleased to advance the
pecuniary mulet of twelve pence for each
absence from divine service, in propor-

tion to the degree, quality, and ability
of the delinquent ; that so the penalty
may be of force sufficient to conquer
the obstinacy of the non-conformists.”
Wilkins's Concilia, iv. 580, Letters from
Sheldon to the commissary of the diocese
of Canterbury, in 1669 and 1670, occeur
in the same collection, pp. 588, 589.,
directing him to inquire about conven-
ticles; and if they cannot be restrained
by ecclesiastical authority, to apply to
the next justice of the peace in order to
put them down. A proclamation appears
also from the king, enjoining magistrates
to dothis. In 1673, the archbishop writes
a circular to his suffragans, directing
them to proceed against such as keep
schools without licence. P. 593,

Sec in the Somers Traets, vii. 586., a
“ true and faithful parrative™ of the se-
verities practised against non-conformists
about this time. Baxter's Life is also full
of proofs of persecution; but the most
complete register is in Calamy’s account
of the ejeeted clergy.
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with the playthings when they fall short of their desires.
What then was the discontent that must have ensued upon
the restoration of Charles I.? The neglected cavalier, the
perse{'uted ]lreshvtermn, the disbanded c:-ﬂuer, had each his
grievance ; and felt that he was either in a worse situation
than he had formerly been, or at least than he had expected
to be. Though there were not the violent acts of military
power, w hich had struck every man’s eyes under Cromwell,

it cannot be said that personal ]1[}th1|.r was secure, or that the
magistrates had not considerable power of oppression, and
that pretty unsparingly exercised towards those quniwrtﬂl of
disaffection. The religious persecution was not only far
more severe than it was ever during the commonwealth, but
perhaps more extensively felt than under Charles 1. Though
the monthly assessments for the support of the army ceased
soon after the restoration, several large grants were made
by parliament, especially during the Duteh war; and it
appears, that in the first seven years of Charles II. the
nation paid a far greater sum in taxes than in any preceding
period of the same duration.* If then the peup]u compared
the national fruits of their expemhturf-, what a contrast they
found, how deplorable a falling off in public honour and
dignity since the days of the magnanimous usurper !t They
saw with indignation, that Duukuk acquired by Cromwell,

had been chaffered away by Charles (a transaction thtihd]}]ﬁ
perhaps on the mere balance of profit and loss, but certainly
derogatory to the pride of a great nation) ; that a war, need-
lessly commenced, had been carried on with much display of
bravery in our seamen and their commanders, but no sort of
good conduct in the government ; and that a petty northern
potentate, who would have trembled at the name of the com-

* [Bishop Parker, certainly no enemy

op us, in raising money; “ the nation's
to the administration of Charles I1., owns

extreme necessity makes us exeeedingly

that nothing did the king so much harm
as the immense grant of 2,500,0008 in
1764, to be levied in three years; from
which time he thought that he should
never want money, and put no restraint
on his expenses.  Hist. of hisown Time,
p. 245. In the session of 1666, great
difficulties were found, as Marvell tells

tender whereupon to fasten our resolu-
tions,” Marvell's Letters (in his works),
Nov. 6.]—1845.

+ Pepys observes, 12th July, 1667,
“how every body now-a-days refleet
upon Qliver and commend him, what
brave things he did, and made all the
neighbour princes fear him.”

B 2
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monwealth, had broken his faith towards us out of mere con-
tempt of our inefficiency.*

These discontents were heightened by the prn ate conduct
ravatenie Of Charles, if the life of a king can in any sense be
e kg nrivate, by a dissoluteness and contempt of moral

opinion, which a nation, still in the main grave e and I‘L]lg‘l{llh,
could not endure. The austere character of the last king
had repressed to a considerable degree the common vices of a
court, which had gone to a scandalous excess under James.
But the cavaliers in general affected a profligacy of manners,
as their distinction from the fanatical party, which gained
ground among those who followed the king’s fortunes in
exile, and became more flagrant after the restoration.t
Anecdotes of court excesses, which required not the aid of
exaggeration, were in daily circulation through the coffee-
houses 3 those who cared least about the vice, not failing to
inveigh against the scandal. It is in the nature of a limited
monarchy that men should censure very freely the priﬂtp
lives of their princes, as being more exempt from that im-
moral serv 111t3,1' which blinds itself to the distinctions of right
and wrong in elevated rank. And as a vol uptuous court will
always appear prodigal, because all expense in vice is need-
less, thE} had the mortification of hL]lLvmg that the public
revennes were wasted on the vilest associates of the king’s

* [Clarendon, while he admits these Introduction, p. 73. On the other

discontents, and complaints of the decay
of trade, asserts them to he unfounded.
No estate could be put up tosale any where
but a purchaser was found for it, vol. ii.
p- 364, The main question, however,
is, at what rate he would purchase.
Rents, he owns, had suddenly fallen 25
per eent, which caused a elamour against
taxes, presumed to be the cause of it
But the truth is, that wheat, which had
been at a very high price for a few years
just before and after the restoration, fell
about 1663 ; and there is no doubt that
the reign of Charles 11. was not favour-
able to the landed interest. Lady Sun-
derland tells us, in a letter of 1681, that
“ the maner of Worme-Leighton, which,
when I was married [1662], was let for
3200L, is now let for 2300L" Sidney's
Diary, edited by Blencowe, 1843, vol. i

hand, sir Josiah Child asserts, that there
were more men on change worth 10,0000,
in 1680 than there were in 1660 worth
10067, and that a hundred coaches were
kept for one formerly. Lands vielded
twenty years' purchase, which, when he
wis young, were not worth above eight
or ten. See Macpherson’s Annals of
Commerce, ad A, n. 1660.] — 1845,

+ [Life of Clarendon, p. 34. Perhaps
he lays too much the blame of this on
the sectaries; yet we may suspect that
the enthusiastic and antinomian conceits
of these men had relaxed the old bonds
of morality, and paved the way for the
more glaring licentiousness of the restor-
ation.  Seetoo Pepys's Diary, Aug. 51.
1660, for the rapid increase of disso-
luteness about the court.] — 1845.
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debauchery, We are, however, much indebted to the me-
mory of Barbara, duchess of Cleveland, Louisa, duchess of
Portsmouth, and Mrs. Eleanor Gwyn. We owe a tribute
of gratitude to the Mays, the Killigrews, the C ]nlzﬁnchm, and
the Grammonts. They played a serviceable part in ridding
the kingdom of its besotted loyalty. They saved our fore-
fathers from the star-chamber, and the high-commission
court ; they laboured in their vocation against standing
armies and corruption ; they pressed forward the great
ultimate security of English freedom, the expulsion of the
house of Stuart.*

Among the ardent loyalists who formed the bulk of the
present parliament, a certain number of a different

; Opposition
class had been returned, not sufficient of themselves i Fariis.
. men

to constitute a very effective minority, but of consi-
derable importance as a nucleus, round which the lesser fac-
tions that eircumstances should prm]ucﬁ,, might be gathered.
Lung sessions, and a long continuance of the same p'lr]1a-
ment, have an inevitable temlem‘y to generate a S}'stEnntlc
oppesition to the measures of the crown, which it requires
all vigilance and management to hinder from becoming too
lm‘.wrful The sense n:-f personal importance, the desire of
oceupation in business (a very characteristic prupt-nmty of the
English gentry), the various inducements of prn' ate pmwmn
and interest, bring forward so many active spirits, that it
was, even in that age, as reasonable to expect that the ocean
should ﬂlways be tranquil, as that a house of commons should
continue long to do the king’s bidding, with any kind of

* The Mémoires de Grammont are
known to every body; and are almost
unique in their kind, not only for the
grace of their style and the vivacity of
their pictures, but for the happy igno-
rance in which the author seems to have
lived, that any one of its readers could
imagine that there arc such things as
virtue and principle in the world. In
the delirium of thoughtless voluptuous-
ness they resemble some of the memoirs
about the end of Louis X V.'s reign, and
somewhat later ; though I think, evenin
these, there is generally some effort, here
and there, at moral censure, or some
affectation of sensibility. They, indeed,

have always an awful moral; and in the
light portraits of the court of Versailles
(such, sometimes, as we might otherwise
almost blush to peruse,) we have before
us the hand-writing on the wall, the
winter whirlwind hushed in its grim re-
pose, and expecting its prey, the ven-
geance of an oppressed people, and long-
forbearing Deity, No such retribution
fell on the courtiers of Charles 11., but
they earned in their own age, what has
deseended to posterity, though possibly
very indifferent to themselves, the disgust
and aversion of all that was respectable
among mankind.

E 3
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unanimity or submission. Nothing can more demonstrate
the incompatibility of the tory scheme, which would place
the virtual and effective, as w ell as nominal, administration
of the executive government in the sole hands of the erown,
with the existence of a representative assembly, than the
history of this long parliament of Charles 11.* None has
ever been elected in cireumstances so favourable for the
crown, none ever brought with it such high notions of prero-
gative ; yet in this assembly a party soon grew up, and
gained strength in every successive year, uhu]l the king
could m'lther direct nor subdue. The methods of bribery, to
which the court had largely recourse, though they {'.mt.unl}
diverted some of the measures, and destroyed the character,
of this opposition, proved in the end like those dangerous
medicines, which palliate the instant symptoms of a disease
that they aggravate. The leaders of this parliament were,
n gener: 1] very corrupt men ; but they knew better than to
quit the power which made tllﬂl]l worth purchase, Thus the
house of commons matured and extended those rights of
inquiring into and controlling the management of pub!m
affairs, which had caused so much dm]mte in former times ;
and, as the exercise of these functions became more lmlntu*t]
and passed with little or no open resistance from the crown,
the people learned to reckon them unquestionable or even
fundamental ; and were pr epared for that more perfect
settlement of the constitution on a more republican basis,
which took place after the revolution. The reign of Charles
II., though displaying some stretches of arbitrary power, and
threatening a great deal more, was, in fact, the transitional
state between the ancient and modern schemes of the English
constitution 3 between that course of government where the
executive power, so far as executive, was very little bounded
except by the laws, and that where it can only be carried on,

* [ Aubrey relates a saying of Harring-
ton just before the restoration, which
shows his mgantv 4 Well ] the king

will all turn commonwealth’s men.”
Letters of Aubrey and others, from the
Bodleian, vol. ii. p. 373. By common-

will eome in, Let him come in and
call a parliament of the greatest cavaliers
in Englend, so they be mnen of estates,
and let them sit but seven years, and they

wealth's men, he probably meant only
men who would stand up for public
liberty against the crown.] — 1845,



Cua. II.—1660-73.] FROM HENRY VII. TO GEORGE II. 55
even within its own province, by the consent and co-opera-
tion, in a great measure, of the parliament.

The commons took advantage of the pressure which the
war with Holland hmught on the administration, to
establish two very important principles on the basis
of their sole right of taxation. The first of these :
was the appropriation of supplies to limited purposes. This
indeed was so far from an absolute novelty, that it found
precedents in the reigns of Richard II. and Henry IV.; a
period when the authority of the house of commons was at
a very high ]ntt,h. No subsequent instance, I believe, was
on record till the year 1624, when the last parliament of
James I., at the king’s own suggestion, directed their supply
for the relief of the Palatinate to be paid into the hands of
commissioners named by themselves. There were cases of
a similar nature in the year 1641, which, though of course
they could no longer be upheld as precedents, had accustomed
the house to the idea that they had something more to do
than simply to grant money, without any security or pro-
vision for 1its application, In the session of 1665, accord-
ingly, an enormous supply, as it then appeared, of 1,250,0004.,
after one of double that amount in the preceding year, having
been voted for the Dutch war, sir GmrgL annmg, one of
the tellers of the exchequer, introduced into the subsidy bill
a proviso, that the money raised by virtue of that act should
be applicable only to the purposes of the war.* Clarendon
inveighed with fury against this, as an innovation derogatory
to the honour of the crown; but the king himself, having
listened to some who persuaded him that the money would
be advanced more easily by the bankers, in anticipation of
the revenue, upon this better security for speedy re-payment,
insisted that it should not be thrown out.t That supplies,

Appropri-
ation of sup-
rlies.

* This was carried on a division by
172 to 102. Journals, 25th November,
1665. It was to be raised “in a regu-
lated subsidiary way, reducing the same
to a certainty in all counties, 0 as no
person, for his real or personal cstate, be
exempted.” They seem to have had
some difficulty in raising this vast sub-
sidy. Parliamentary History, 305.

+ 17 Car. IL e. I. The same clause

K

is repeated next year, and has become
regular. [* The bankers did not consist
of above the number of five or six men,
soine whereof were aldermen and had
been lord mayors of London, and all the
rest were aldermien or had fined for
aldermen. They were a tribe that had
risen and grown up in Cromwell’s time,
and never were heard of before the late
troubles, till when the whole trade of

L
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granted by parliament, are only to be expended for parti-
cular ubjects speciﬁed by itself, became, from this time, an
undisputed principle, recognised by frequent and at length
constant practice. It drew with it the necessity of estimates
regularly laid before the house of commons ; and, by exposing
the management of the public revenues, has given to parlia-
ment, not only a real and effective control over an essential
branch of the exeeutive administration, but, in some measure,

rendered them partakers in it. ®
It was a consequence of this right of appropriation, that the
house of commons bhl’.lll]tl be able to satisfy itself as

Commission

or puttic  to the expenditure of their monies in the services for
ettt which they were voted. DBut they might claim a
more extensive funetion, as naturally derived from their power
of opening and closing the public purse, that of investigating
the wisdom, faithfulness, and economy with which their
grants had been expended. For this too there was some
show of precedents in the ancient days of Henry IV.; but
what undoubtedly had most influence was the recollection,
that during the late civil war, and in the times of the com-
monwealth, the house had superintended, through its com-
mittees, the whole receipts and issues of the national treasury.
This had not been much practised since the restoration. But
in the year 1660, the large cost and indifferent success of the
Dutch war begetting vehement suspicions, not only of pro-
fuseness but of diversion of the public money from its proper
purposes, the house appointed a committee to inspect the
accounts of the ofhicers of the navy, ordnance, and stores,
which were laid before them, as it appears, by the king's
direction. This committee after some time, having been pro-
bahly found deficient in powers, and particularly being incom-
petent to administer an oath, the house determined to proceed
in a more novel and ugomus manner ; and sent up a bill,
nominating commissioners to inspect the public accounts, who

moeney had passed through the hands of ¥ Life of Clarendon, p. 315. Hatsell's
the seriveners. They were, for the most Precedents, iii. 80. The principle of
part, goldsmiths, men known to be sorich, appropriation was not carried into full
and of so good reputation, that all the effect till after the revolution. Id. 179
money of the kingdom would be trusted 484,

or deposited in their hands.” Life of

Clarendon, vol. iii. p. 7.]—1845.
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were to possess full powers of inquiry, and to report with
respect to such persons as they should find to have broken
their trust. The immediate object of this inquirv, so far as
appears from lord Clarendon’s mention of it, was rather to
discover whether the treasurers had not issued mone y without
legal warrant than to enter upon the details of its npunhture.
But that minister, bigoted to his tory creed of prerogative,
thought it the highest presumption for a parliament to inter-

meddle with the course of government. He Spuke of this
bill as an encroachment and usurpation that had no limits,
and pressed the king to be firm in his resolution never to
consent to it.* Nor was the king less averse to a parlia-
mentary commission of this nature, as well from a jealousy
of its interference with his prerogative, as from a conscious-
ness which Clarendon himself suggests, that great sums had
been issued by his orders, which could not be put in any pub-
lic account ; that is (for we can give no other interpretation ),

that the l'l'lﬂ]‘l]ﬂ"i gri anted for the war, and appropriated by
statute to that service, had been diverted to supply his wasteful
and debauched course of pleasures.t It was the suspicion,
or rather private knowledge of this criminal breach of trust,
which had led to the bill in que-atmn. But such a slave was

Clarendon to his narrow prepossessions, that he would rather

* Life of Clarendon, p. 368. Burnet
observes it was looked upon at the time
asa great innovation, p. 335,

+ Pepys's Diary has lately furnished
some things worthy to be extracted.
“ Mr. W. and [ by water to Whitehall,
and there at sir George Carteret’s lodg-
ings sir William Coventry met; and we
did debate the whole business of our ac-
counts to the parliament ; where it ap-
pears to us that the charge of the war
from Sept. 1. 1664, to this Michaelmas,
will have been but 3,200,0000., and
we have paid in that time somewhat
about 2,200,0008, =0 that we owe about
900,0001 : but our method of accounting,
though it cannot, I believe, be far wide
from the mark, yet will not abide a strict
examination, if the parliament should be
troublesome.  Here happened a pretty
question of sir William Coventry, whe-
ther this account of ours will not put my
lord treasurer to a difficulty to tell what
is become of all the money the parlia-

ment have given in this time for the war,
which hath amounted to about4,000,0007,
which nobedy there could answer ; but [
perceive they did doubt what his answer
could be.” Sept. 23. 1666. — The mo-
ney granted the king for the war he after-
wards reckons at 5,590,000L, and the
debt at 900,000, The charge stated
only at 3,200,000f, * Sowhat is become
of all this sum, 2,390,000 1" He men-
tions afterwards, Oect. 8., the proviso in the
poll-tax bill, that there shall be a commit-
tee of nine persons to have the inspection
on oath of all the accounts of the money
given and spent for the war, “which makes
the king and eourt mad; the king bavin
given order to my lord u]nmberlamm senﬁ
to the play-houses and brothels, to bid all
the parliament men that were there to go
to the parliament presently ; but it was
carried against the court by thirty or forty
voices.” It was thought, he says, Dec.
12, that above 400,000L had gone into
the privy purse since the war.
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see the dissolute excesses which he abhorred suck nourishment
from that revenue which had been allotted to maintain the
national honour and interests, and which, by its deficiencies
thus aggravated, had caused even in this very year the navy
to be laid up, and the coasts to be left defenceless, than suffer
them to be restrained by the only power to which thoughtless
luxury would submit. He opposed the bill therefore in the
house of lords, as he confesses, with much of that intemperate
warmth which distingunished him, and with a contempt of the
lower house and its "illth[lllh' as imprudent in respect to his
own interests as it was unhu:mmng and uneconstitutional.
The king lnﬂmguw] parhiament while the measure was de-
pending ; but in hopes to ]mufv the house of commons, pro-
mised to issue a commission under the great seal for the
examination of public accountants® ; an expedient which was
not likely to bring more to light t]:-'m suited his purpose.
But it does not appear that this royal commission, though
aLtuaH}r prepared and sealed, was ever carried into effect ;
for in the enaumg session, the great minister’s tlnwnhﬂl
having occurred in the mean time, the house of commons
brought forward 1gmn their bill, which passed into a law.
It invested the commissioners t]mrem nominated with ver

extensive and extraor illt]ﬂt‘}f powers, both as to auditing puhlw
accounts, and investigating the frands that had taken place in
the expeu&lture of money, and em]ﬂ{:}*mont of stores. The

were to examine upon oath, to summon inquests if they thnught
fit, to commit persons disobeying their orders to prison with-
out bail, to determine finally on the charge and discharge of
all accountants ; the barons of the exchequer, upon a certifi-
cate of their judgment, were to issue process for recovering
money to the king’s use, as if there had been an immediate
judgment of their own court. Reports were to be made of
the commissioners’ proceedings from time to time to the king
and to both houses of parliament. None of the commissioners
were members of either house. The king, as may be sup-
posed, gave way very reluctantly to this interference with his
expenses. It brought to light a great deal of abuse and mis-
application of the public revenues, and contributed doubtless

* Life of Clarendon, p. 392.
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in no small degree to destroy the house’s confidence in the
integrity of government, and to promote a more jealous
watchfulness of the king’s designs.* At the next meeting
of parliament, in October, Iﬂﬁ(} sir George Carteret, trea-
surer of the navy, was expelled the house for issuing money
without legal warrant.

Sir Edward Hyde, whose influence had been almost anni-
hilated in the last years of Charles I. through the
inveterate hatred of the queen and those who sur- oormion's
rounded her, acquired by degrees the entire confi- """
dence of the young king, and baffled all the intrigues of his
enemies.  Guided by him, in all serious matters, during the
latter years of his exile, Charles followed his counsels almost
lmpllml:,' in the diffienlt erisis of the restoration. The office
of chancellor and the title of earl of Clarendon were the proofs
of the king’s favour ; but in effect, through the indolence and
ill health of .‘:muth'm]ptun, as well as their mutual friendship,
he was the real minister of the erown.t By the clandestine
marriage of his danghter with the duke of York, he changed
one brother from an enemy to a sincere and zealous friend,
without forfeiting the esteem and favour of the other. And
though he was wise enough to dread the invidiousness of
such an elevation, yet for several years it by no means seemed

to render his influence less secure. I

* 19 & 20 Car, II. . 1. "Bumet,
- 274. They reported unaceounted ba-
lances of 1,509,161, besides much that
was questionable in the payments.  DBut,
aceording to Ralph, p. 177., the com-
missioners had acted with more technical
rigour than equity, surcharging the ac-
countants for all sums not expended sinee
the war began, though actually expended
for the purposes of preparation.

+ Burnet, p. 130. Southampton left
all the business of the treasury, according
to Burnet, p. 151., in the hands of sir
Philip Warwick, * a weak but incorrupt
man.” The king, he says, chose to put up
up with his contradiction rather than
make him popular by dismissing him.
But in fact, as we see by Clarendon's in-
stance, the king retained his ministers
long after he was displeased with them,
Southampton's remissness and slowness,
notwithstanding his integrity, Pepys says,

was the cause of undoing the nation as
much as any thing ; “yet, if I knew all
the difficultics he has lain under, and his
instrument sir Philip Warwick, I might
be of another mind.” May 16. 1667. —
He was willing to have done something,
Clarendon tells us, p. 415., to gratify the
presbyterians ; on which account, the
bishops thought him not enough affected
to the church, His friend endeavours to
extenuate this heinoussin of tolerant prin-
ciples.

t The behaviour of lord Clarendon on
this oeccasion was so extraordinary, that
no credit could have been given to any
other account than his own. The duke
of York, he says, informed the king of the
affection and friendship that had long
been between him and the young lady;
that they had been long contracted, and
that she was with child ; and therefore
requested his majesty’s leave that he
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Both in their characters however, and turn of thinking,
there was so little conformity between Clarendon and his

might publicly marry her. The marquis
of Ormond by the king's order commu-
nicated this to the chancellor, whao “broke
out into an immoderate passion against
the wickedness of his daughter ; and said,
with all imaginable earnestness, that as
soon as he came home, he would turn her
out of his house as a strompet to shift for
herself, and would never see her again,
They told him that his passion was too
violent to administer good counsel to
him ; that they thought that the duke
was married to his davghter, and that
there were other measures to be taken
than those which the disorder he was in
had suggested to him. Whereupon he
fell into new commotions; and said, If
that were true, he was well prepared to
advise what was to be done; that he had
much rather his daughter should be the
duke’s whore than his wife: in the for-
mer case, nobody could blame him for
the resolution he had taken, for he was
not obliged to keep a whore for the
greatest prince alive ; and the indignity
to himself he would submit to the good
pleasure of God. But, if there were any
reason to sugpect the other, he was ready
to give a positive judgment, in which he
hoped their lordships would concur with
him, that the king should immediately
cause the woman fo be sent fo the Tower
and east into the dungeon, under so strict
a guard that no person living should be
admitted to come to her; and then that
an act of parlioment should be fmmediately
possed for ewtling off her head, to which ke
would not only give his consent, but would
very willingly be the first man that should
propose it.  And whoever knew the man,
will believe that he said all this very
heartily.,” Lord Southampton, he pro-
ceeds to inform us, on the king's en-
tering the room at the time, said very
naturally, that the chancellor was mad,
and had proposed such extravagant things
that e was no more to be consulted
with. This, however, did not bring him
to his senses; for he repeated his strange
proposal of * sending her presently to the
Tower, and the rest;" imploring the
king to take this course, as the only ex-
pedient that eould free bim from the evils
that this business would otherwise bring
upon hinm,

That any man of sane intellects should
fall into such an extravagance of passion,
is suficiently wonderful ; that he should
sit down in cool blood several years after-
wards to relate it, is still more so; and
perhaps we shall carry our eandour to an
excess, iff we do not set down the whole
of this scene to overacted hypoerisy.
Charles I1., we may be very sure, could
see it in no other light. And here I must
take notice, by the way, of the singular
observation the worthy editor of Bur-
net has made : “ King Charles's conduct
in this business was excellent through-
out; that of Clarendon worthy an ancient
Koman." We have indeed a Roman pre-
cedent for subduing the sentiments of
nature rather than permitting a daughter
to incur disgrace through the passions of
the great; but I think Virginius would
not quite have understood the feclings of
Clarendon.  Such virtue was more like
what Montesquien ealls “ I'héroisme de
I'esclavage,” and was just fit for the court
of Gondar. But with all this violence
that he records of himself, he deviates
greatly from the truth: “ The king (he
says) afterwards spoke every day about
it, and told the chancellor that he must
behave himself wisely, for that the thing
was remediless, and that his majesty knew
that they were married ; which would
guickly appear to all men who knew
that nothing could be done uponit. In
this time the chancellor had eonferved
with his daughter, without any thing of
indulgenee, and not only discovered that
they were unquestionably married, but
by whom, and who were present at it, who
would be ready to avow it ; which pleased
him not, though it diverted him from
using some of that rigour which he in-
tended. And he saw no other remedy
could be applied but that which he had
proposed to the king, who thought of
nothing like it." Life of Clarendon, 29.
et post.

Every one would conclude from this,
that a marriage had been solemnized, if
not before their arrival in England, yet
before the chancellor had this conference
with his daughter, Tt appears however
from the duke of York's declaration in
the books of the privy council, quoted by
Ralph, p. 40, that he was contracted to
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master, that the continuance of his ascendancy can only be
attributed to the power of early habit over the most thuught-
less tempers. But it rarely happens that kings do not ulti-
mately shake off these fetters, and release themselves from
the sort of subjection which they feel in acting always by the
same advisers. Charles, acute himself and cool-headed, could
not fail to discover the passions and prejudices of his minister,
even if he had wanted the suggestion of others who, without
reasoning on such broad principles as Clarendon, were per-
haps his superiors in judging of temporary business. He
wished too, as is common, to depreciate a wisdom, and to

Ann Hyde on the 24th of November,
1659, at Breda ; and after that time lived
with her as his wife, though very secretly;
Lie married her 3d Sept. 1660, according
to the English ritual, lord Ossory giving
her away. The first child was bomn
Oct. 22 1660. Now whether the con-
tract were sufficient to constitute a valid
marriage, will depend on two things;
first, upon the law existing at Breda;
secondly, upon the applicability of what
is commonly called the rule of the lex
loei, to a marriage between such persons
according to the received notions of En-
glish lawyers in that age. But, even
admitting all this, it is still manifest that
Clarendon’s expressions point to an actual
celebration, and are consequently intended
to mislead the reader. Certain it 1s, that
at the time the contract scems to have
been reckoned enly an honorary obli-
gation. James tells us himself ( Macpher-
son's Extracts, p. 17.) that he promised
to marry her; and *“though when he
asked the king for his leave, he refused
and dissuaded him from it, yet at last
he opposed it no more, and the duke
married her privately, and owned it some
time after.” His biographer, writing
from James's own manuscript, adds, it
may well be supposed that my lord chan-
cellor did his part, but with great caution
and cireumspection, to soften the king in
that matter which in every respect seemed
go much for his own advantage.” Life of
James, 387. And Pepys inserts in his
diary, Feb, 23. 1661, * Mr. H. told me
how my lord chancellor had lately got
the duke of York and duchess, and her
woman, my lord Ossory and a doctor, to
make oath before most of the judges of
the kingdom, concerning all the circum-

stances of their marriage. And, in fine,
it is confessed that they were not fully
married till about a month or two before
she was brought to bed : but that they
were contracted long before, and [were
married] time enough for the child to be
legitimate. But 1 do not hear that it
was put to the judges to determine that
it was so or not.” [There was no ques-
tion to put about the child’s legitimacy,
which was beyond all doubt.] He had
said before that lord Sandwich told him,
17th Oct. 1660, “ the king wanted him
[the duke] to marry her, but he would
not."” This seems at first sight incon-
sistent with what James says himself,
But at this time, though the private
marriage had really taken place, he had
been persuaded by a most infamous con-
spiracy of some profligate courtiers that
the lady was of a licentious character,
and that Derkeley, afterwards lord Fal-
mouth, had enjoyed her favours. Life
of Clarendon, 33. It must be presumed
that those men knew only of a contract
which they thought he could break, Ha-
milton, in the Memoirs of Grammont,
speaks of this transaction with his usual
levity, though the parties showed them-
selves as destitute of spirit as of honour
and humanity. Clarendon, we must be-
lieve (and the most favourable hypothesis
for him is to give up his veracity ), would
not permit his daughter to be made the
victim of a few perjured debauchees, and
of her husband’s fickleness or credulity.
[Upon reconsidering this note, 1 think it
probable that Clarendon’s conversation
with his daughter, when he ascertained
her marriage, was subsequent to the 5d
of September. It is always difficult to
make out his dates. ]—1845,
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suspect a virtue, which seemed to reproach his own viee and
folly. Nor has Clarendon spared those remonstrances ﬁgmmt
the king’s course of life, which are seldom borne without im-
patience or resentment. He was strongly suspected by the
king as well as his courtiers (though, according to his own
account, without any reason) of having prmnoﬁ*t] the mar-
riage of miss Stewart with the duke of Richmond.* But
above all he stood in the way of prq}tctu, which, though still
probably unsettled, were floating in the kmg s mind. No
one was more zealous to uphold the prerogative at a height
where it must overtop and chill with its shadow the priv I]i’g@‘:
of the people. No one was more vigilant to limit the func-
tions of parliament, or more desirous to see them confiding
and submissive. But there were landmarks which he could
never be brought to transgress. He would prepare the road
for absolute monarchy, but not introduce it ; he would assist
to batter down the walls, but not to march into the town.
His notions of what the English constitution ntlgllt to be,
appear evidently to have b-een derived from the times of
Elizabeth and James 1., to which he frequently refers with
approbation. In the history of that age, he found much that
could not be reconciled to any liberal principles of govern-
ment. But there were two things which he certainly did
not find ; a revenue capable of meeting an extraordinary
demand withnut parliamentary supply, and a standing army.
Hence he took no pains, if he did not even, as is asserted by
Burnet, discourage the proposal of others, to obtain such a
fixed annual revenue for the king on the restoration, as would
have rendered it very rarely necessary to have recourse to par-
liament T, and did not advise the keeping up any part of the

* Hamilton mentions this as the cur-
rent rumour of the court, and Burnet has
done the same.  But Clarendon himself
denies that he had any concern in it, or
any acquaintance with the parties. He
wrote in too humble a strain to the king
on the subject. Life of Clar. p. 454.

t+ Burnet says that Southampten had
come intoa scheme ofabtaining 2,000,000/,
as the annual revenue; which was pre-
vented by Clarendon, lest it should put
the king out of need of parlinments.
This the king found out, and hated him

mortally for it. P, 223, It is the fashion
to discredit all that Burnet says. DBut
observe what we may read in Pepys:
“ Sir W. Coventry did tell me it as the
wisest thing that was ever said to the
king by any statesman of his time ; and
it was by my lord treasurer that is dead,
whom, I find, he takes for a very great
statesman, that when the king did show
himself forward for passing the act of
indemnity, he did advise the king that
he would hold his hand in doing it, till
he had got his power restored that had
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army. That a few troops were retained, was owing to the
duke of York. Nor did he go the length that was expected
in procuring the repeal of all the laws that had been enacted
in the long parliament.®

These omissions sank deep in Charles’s heart, especially
when he found that he had to deal with an unmanageable
house of commons, and must fight the battle for arbitrary
power ; which might have been achieved, he thought, with-
out a Htrunrgh, by Tis ministars. There was stil Jess hope of
obtaining any concurrence from Clarendon in the king’s
designs as to religion. Though he does not once hint at it
in his writings, there can be little doubt that he must have
suspected ]m master’s inclination towards the church of Rome.
The duke of York considered this as the most likely cause
of his remissness in not sufficiently advancing the pre-
rogative.t He was always opposed to the various schemes
of a general indulgence towards popery, not only from his
NtI‘{}Ilﬂ']} prute-atant ]nlm:l;}le-a and his dislike of all toleration,
but from a prejudice against the body of the English
catholics, wbom he thought to arrogate more on the gruuml
of merit than they could claim. That interest, so powerful
at court, was decidedly hostile to the chancellor; for the duke
of York, who strictly adhered to him, if he h"lrl not kept
his {*hanqe of religion wholly secret, does not seem to have
hitherto formed any avowed connexion with the popish
party. I

been diminished by the late times, and
his revenue settled in such a manner as
he might depend upon himself without
resting upon parliaments, and then pass

* Macpherson's Extracts from Life of
James, 17, 18. Compare Innes's Life
of James, published by Clarke, i. 391.
593. In the former work it is said that

it. But my lord chancellor, who thought
he could have the command of parlia-
ments for ever, beeause for the king's
sake they were awhile willing to grant
all the king desired, did press for its being
done; and so it was, and the king from
that time able to do nothing with the
parliament almost.” March 20. 1669,
Rari quippe boni | Neither Southampton
nor Coventry make the figure in this ex-
tract we should wish. to find; yet who
were their superiors for integrity and pa-
triotism under Charles 11.7 Perhaps
Pepys, like most gossiping men, was not
always correct.

Clarendon, upon Venner's insurrection,
advised that the guards should not be
disbanded. But this seems to be a mis-
take in copying : for Clarendon read the
duke of York. Pepys however, who
heard all the gossip of the town, mentions
the year after, that the chancellor thought
of raising an army, with the duke as
general.  Dec. 22, 1661.

+ Ibid.

t The earl of Bristol, with all his con-
stitutional precipitancy, made a violent
attack on Clarendon, by exhibiting articles
of trenson against him in the house of
lords in 1663 ; believing, no doubt, that
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This estrangement of the king’s favour is sufficient to ac-
Lossof e COUNE for Clarendon’s loss of power; but his entire

king's fa-
VOur.
Coalition
against
Clarendon,

ruin was rather accomplished by a strange coali-
tion of enemies, which his virtues, or his errors
* and infirmities, had brought into union.

The cava-

liers hated him on account of the act of indemnity, and the

preﬁ.hvtf-rl.ms for that of uniformity.
in general so eager in his prnaecutmn as the others.*

Yet the latter were not

But

he owed great part of the severity with which he was treated

the schemes of the intriguets Were more
mature, and the king more alienated,
than was really the case; and thus dis-
graced himself at court instead of his
enemy. Parl, Hist. 276. Lifeof Clar,

Before this time Pepys had heard
that the chancellor had lost the king's
favour, and that Bristol, with Bucking-
ham and two or three more, ruled him.
May 15. 1663.

* A motion to refer the headsof charge
against Clarendon to a committee was
lost by 194 to 128; Seymour and Os-
borne telling the noes, Birch and Clarges
the ayes. Commons' Journals, Nov. 6.
1667. These names show how parties
ran, Seymour and Osborne being high-
flying cavaliers, and Birch a presbyterian,
A motion that he be impeached for treason
on the firsgarticle was lost by 172 to 103,
the two former tellers for theayes: Nov,
9. In the Harleian MS. 881, we have
a copious account of the debates on this
occasion, and a transeript in No. 1218,
Sir Heneage Finch spoke much against
the charge of treason ; Maynard seems to
have done the same, A charge of secret
correspondence with Cromwell was in-
troduced merely ad invidiam, the prose-
cutors admitting that it was pardoned by
the act of indemnity, but wishing to make
the chancellor plead that : Maynard and
Hampden opposed it, and it was given up
out of shame without avote. Vaughan,
afterwards chief justice, argued that coun-
selling the king to govern by a standing
army was treason at common law, and
scems to dispute what Finch laid down
most broadly, that there can be no such
thing as a common-law treason ; relying
on a passage in Glanvill, where “ seductio
domini regis" issaid to be treason. May-
nard stood up for the opposite doctrine.
Waller and Vaughan argued that the sale

of Dunkirk was treason, but the article
passed without declaring it to be so ; nor
would the word have appeared probably
in the impeachment, if a young lord
Vaughan had not asserted that he could
prove Clarendon to have betrayed the
king's councils, on which an article to
that effect was carried by 161 to 89,

Garraway and Littleton were forward
against the Chancellor; but Coventry
seems to have taken no great part.  Sce
Pepys’s Diary, Dec. 3d and 6th, 1667.
Baxter also says that the presbyterians
were by no means strenuous against
Clarendon, but rather the contrary, fear-
ing that worse might come for the coun-
try, as giving him credit for having kept
off military government. Baxter’s Life,
part 1ii. 21.  This is very highly to the
honour of that party whom he had so
much oppressed, if not betrayed. &It
was a notable providence of God,” he
says, “that this man, who had been the
great instrument of state, and done almost
all, and had dealt so cruelly with the non-
conformists, should thusby hisown friends
be cast out and banished ; while those
that he had persecuted were the most
moderate in his eause, and many for him.
And it was a great ease that befell the
good people throughout the land by his
dejection. For his way was to decoy men
into conspiracies or to pretend plots, and
upon the rumour of a plot the innocent
people of many countries were laid in
prison, =0 that no man knew when he
was safe. Whereas sinee then, though
laws have been made more and wore
severe, yet a man knoweth a little better
what he is to expect, when it is by a law
that he is to be tried.” Sham plots there
seem to have been; but it is not reason-
able to charge Clarendon with inventing
u‘IEIIl. R-‘-Iphr 12!-
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to his own pride and ungovernable passionateness, by which
he had rendered very eminent men in the house of common
implacable, and to the language he had used as to the dignity
and privileges of the house itself.* A sense of this eminent
person’s great talents as well as general integrity and con-
scientiousness on the one hand, an indignation at the king’s
ingratitude and the profligate counsels of those who sup-
planted him on the other, have led most writers to overlook
his faults in administration, and to treat all the articles of ac-

cusation against him as frivolous or unsupported. Itis doubt-

less impossible to justify the charge of high treason,

on which he was impeached ;

that never were or could be disproved; and our own

His im-
peachment ;
some articles
of It not un-
Founded.

but there are matters

knowledge enables us to add such grave aceusations as must
show Clarendon’s unfitness for the government of a free

country.

1. It is the fourth article of his impeachment, that he
““ advised and procured divers of his majesty’s sub- .
jeets to be imprisoned against law, in remote islands, Pt
garrisons, and other places, thereby to prevent them from the

* In his wrath against the proviso in-
serted by sir George Downing, as above
mentioned, in the bill of supply, Cla-
rendon told him, as he confesses, that the
king could never be well served, while
fellows of his condition were admitted to
speak as much as they had a mind ; and
that in the best times such presumptions
had been punished with imprisonment by
the lords of the council, without the king’s
taking notice of it, 321. The king was
naturally displeased at this insolent lan-
guage towards one of his servants, a man
who had filled an eminent station, and
done services, for a suggestion intended
to benefit the revenue. And it was a
still more flagrant affront to the house of
commons, of which Downing wasa mem-
ber, and where he had proposed this
clause, and induced the house to adopt it.

Coventry told Pepys “ many things
about the chancellor's dismissal, not fit to
be spoken ; and yet not any unfaithful-
ness to the king, but instar omnium, that
he was so great at the council-board and
in the administration of matters there was
no room for any body to propose any
remedy for what was amiss, or to com-

VOL. II.

pass any thing, though never so good for
the kingdom, unless approved of by the
chancellor ; he managing all things with
that greatness which now will be removed,
that the king may bave the benefit of
others"advice,” Sept. 2. 1667. Hisown
memaoirs are full of proofs of this haughti-
ness and intemperance. He set himself
against sir William Coventry, and speaks
of a man as able and virtuous as himself
with marked aversion. See too life of
James, 398, Coventry, according to this
writer, 431., was the chief actor in Cla-
rendon’s impeachment, but this seems to
be a mistake; though he was certainly
desirous of getting him out of place,

The king, Clarendon tells us, 438,
pretended that the anger of parliament
was such, and their power too, as it was
not in his power to save him. The fallen
minister desired him not to fear the power
of parliament, * which was more or less,
or nothing, as he pleased to make it,”
So preposterous as well as unconstitu-
tional a way of talking could not but
aggravate his unpopularity with that great
Lody he pretended to contemn.

+ State Trials, vi. 318, Parl. Hist.

F
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benefit of the law, and to produce precedents for the im-
prisoning any other of his majesty’s subjects in like man-
ner.” This was undoubtedly true. There was some ground
for 1pprehenbiun on the part of the government from those
bold spirits who had been accustomed to revolutions, and
drew encouragement from the vices of the court and the
embarrassments of the nation. Ludlow and Mgﬂl'lmn Sid-
ney, about the year 1665, had projected an insurrection, the
latter s:.nhmtuw; Louis XIV. and the pensionary of Holland
for aid.* Many officers of the old army, Wildman, Creed,
and others, suspected, perlmpb ]uatl}, of such conspiracies,
had been illegally detained in prison for several years, and
only recovered their liberty on Clarendon’s dismissal.t He
had too much cumurar_ed the hateful race of informers,
though he admits that it had grown a trade by which men
got money, and that many were committed on slight
grounds. T Thus colonel Hutchinson died in the close con-
finement of a remote prison, far more probably on account
of his share in the death of Charles I., from which the act
of lmle:umty had discharged him, than any ]u*:t pretext of
treason.§ It was thﬁ‘jcult to obtain a habeas corpus from
some of the _]udﬁ‘(:s in this reign. But to elude that
provision by removing men out of the kingdom, was such
an offence agamst the constitution, as may be thought enough
to justify the impeachment of any minister,
Q. The first article, and Lertfuul:,r the most momentous,
asserts, * That the earl of Clarendon hath designed a standing
army to be raised, and to govern the kingdom thereby, and
advised the king to dissolve this present parhmmnt to lay
aside all thoughts of pmhﬂments for the future, to govern by
a military power, and to maintain the same by free quarter
and contribution.” This was pmdlgmusly exaggerated; yet
there was some foundation for a part of it. In the disastrous
summer of 1607, when the Dutch fleet had insulted our

* Ludlow, iii. 118, 165. et post. Cla- 78, et post, Harris's Lives, v. 182,, for
rendon's Life,290. Burnet, 226. (Euvres the proofs of this.
de Louis XIV. ii. 204. § Mem., of Hutchinson, 303. It seems
+ Harris's Lives, v. 28, Biogr. Brit. however that he was suspected of some
art. Harrington. Life of James, 396. concern with an intended rising in 1663,
Somers Tracts, vii. 530. 534. though nothing was proved against him.
{ See Kennet's Register, 757. Ralph, Miscclanea Aulica, 319,
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coasts, and burned our ships in the Medway, the exchequer
being empty, it was proposed in council to call together im-
mediately the parliament, which then stood prorogued to a
day at the distance of some months. Clarendon, who feared
the hostility of the house of commons towards himself, and
had pressed the king to dissolve it, maintained that they
could not legally be summoned before the day fixed ; and,
with a strange inconsistency, attaching more importance to
the formalities of law than to its essence, advised that the
counties where the troops were quartered should be called
upon to send in provisions, and those where there were no
troops to contribute money, which should be abated out of
the next taxes. And he admits that he might have used the
expression of raising contributions, as in the late ecivil war.
This unguarded and unwarrantable language, thrown out at
the council-table where some of his enemies were sitting,
soon reached the ears of the commons, and, ming]ed up with
the usual mi:,representﬂtinus of faction, was magnified into a
charge of high treason.*

3. The eleventh article charged lord Clarendon with having
advised and effected the sale of Dunkirk to the ¢, .
French king, being part of his majesty’s dominions, P"<™
for no greater value than the mmuumtmu, artillery, and
stores were worth. The latter part is geuera"v asserted to
be false. The sum received is deemed the utmost that Louis
would have given, who thought he had made a hard bargain.
But it is very difficult to reconcile what Clarendon asserts in
his defence, and much more at length in his Life, (that the
business of Dunkirk was entirely decided before he had any
thing to do in it, by the advice of Albemarle and Sandwich,)
with the letters of d’Estrades, the negotiator in this transac-
tion on the part of France. In these letters, written at the
time to Loms XIV., Clarendon certainly appears not only as
the person chiefly concerned, but as representing himself
almost the only one of the council favourable to the measure,

* Life of Clarendon, 424. Pepys
says, the parliament was called together

Elizabeth did do all her business in 1588

“against the duke of York's mind flatly,
who did rather advise the king to raise
money as he pleased ; and against the
chaneellor, who told the king that queen

without calling a parliament, and so
might he do forany thing he saw.,” June
25. 1667. He probably got this from
his friend sir W. Coventry.

r 2
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and having to overcome the decided repugnance of South-
ampton, Sandwich, and Albemarle.* I cannot indeed see
any other c\:phrmtlml than that he magnified the obstacles in
the way of this treaty, in order to obtain better terms; a
management not very unusual in fllplumatwal dealing, but,
in the degree at least to which he carried it, scarcely re-
concilable with the good faith we should expect from this
minister. For the transaction itself, we can hardly deem it
honourable or politic.  The expense of keeping up Dunkirk,
though not trifling, would have been willngly defrayed !w
parliament ; and could not well be pleaded by a government
which had just encumbered itself with the useless burthen of
Tangier. That its possession was of no great direct value
to England must be confessed ; but it was another question
whether it ought to have been surrendered into the hands of
France.

. This close connexion with France is indeed a great
reproach to Clarendon’s policy, and was the spring of mis-
chiefs to which he contributed, and which he ought to have
foreseen. What were the motives of these strong professions
of attachment to the interests of Loumis XIV. which he makes
in some of his letters, it is difficult to say, since he had un-
doubtedly an ancient prejudice against that nation and its

* Ralph, 78, &c. The overture came off, but fnally concluded the treaty for

from Clarendon, the French having no
expectation of it. The worst was that,
just before, he had dwelt in a speech to
parliament on the importance of Dun-
kirk. This was on May 19. 1662 It
appears by Louis XIV.s own account,
which eertainly does not tally with some
other authorities, that Dunkirk had been
so great an object with Cromwell, that it
was the stipulated price of the English
allinnee. Louis, however, was vexed at
this, and determined to recover it at any
priee: il est certain que je ne pouvois
trop donner pour racheter Dunkerque.
He sent d'Estrades aceordingly to Eng-
land in 1661, directing him to make this
his great object. Charles told the ambas-
sador that Spain had made him great
offers, but he would rather treat with
France. Louis was delighted at this ;
and though the sum asked was consider-
able, 5,000,000 livres, he would not break

4,000,000, payable in three years; nay,
saved 500,000 without its being found
out by the English, for a banker having
offered them prompt payment at this dis-
count, they gladly accepted it ; but this
banker was a person employed by Louis
himself, who had the money ready. He
had the greatest anxiety about this affair
for the city of London deputed the lord
mayor to offer any sum so that Dun-
kirk might not be alienated. (Euvres
de Louis XIV. 3. 167. IF this be al-
together correct, the king of France did
not fancy he had made so bad a bargain ;
and indeed, with his projects, if he had
the money to spare, he could not think
so. Compare the Mémoires d’Estrades,
and the supplement to the third volume
of Clarendon State Papers. The his-
torians are of no value, except as they
copy from some of these original testi-
monics.
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government. I should incline to conjecture that his know-
ledge of the king’s unsoundness in religion led him to keep
at a distance from the court of H])am, as being far more
zealous in its popery, and more connected with the Jesuit
faction, than that of France ; and this possibly influenced him
also with respect to the Portuguese match, wherein, though
not the first adviser, he L‘t.l"tallll} took much interest; an 1]11-
ance as little judicious in the ontset, as it proved eventually
fortunate.* But the capital misdemeanour that he sucitation
committed in this relation with France was the clan- money.
destine solicitation of pecuniary aid for the king. He first
taught a lavish prince to seek the wages of dependence in a
foreign power, to elude the control of parliament by the help
of French money.t The purpose for which this aid was
asked, the succour of Portugal, might be fair and laudable ;
but the precedent was most base, d'i,ugm ous, and ahumumh]v
A king who had once tasted the sweets of dishonest and
clandestine luere would, in the words of the poet, be no more
mp’a.hlL afterwards of abstaining from it, than a dog from his
greasy offal. ;

These are the errors of Clarendon’s political life ; which,
besides his notoricus concurrence in all measures of ciarendon's
severity and restraint towards the non-conformists, e
tend to diminish our respect for his memorys, and to exclude
his name from that list of great and wise ministers, where
some are willing to place him near the head. If I may seem
to my readers less favourable to so eminent a person than
common history might warrant, it is at least to be said that
I have formed my decision from his own recorded sentiments,
or from equally undisputable sources of authority. The pub-
lication of his life, that is, of the history of his administration,

* Life of Clar. 78. Life of James,
5393.

1+ See Supplement to third volume of
Clarendon State Papers, for abundant
evidence of the close connexion between
the courts of France and England. The
former offered bribes to lord Clarendon
so frequently and unceremoniously, that
one is disposed to think he did not show
so much indignation at the first overture

as he ought to have done. See pp. 1. 4.

13. The aim of Louis was to effect the
match with Catharine.  Spain would
have given a great portion with any pro-
testant prineess, in order 1o break it
Clarendon asked, on his master's account,
for 50,0000 to aveid application to par-
liament, p. 4. The French offered a se-
cret loan, or subsidy perhaps, of 2,000,000
livres for the succour of Portugal. This
was accepted by Clarendon, p. 15. ; but
I do not find any thing more about :t

F 3
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has not contributed to his honour.
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We find in it little or

nothing of that attachment to the constitution for which he
had acquired credit, and some things which we must struggle
hard to reconcile with his veracity, even if the suppression of
truth is not to be reckoned an impeachment of 1t in an his-

torian.*

But the manifest profligacy of those who contri-

buted most to his ruin, and the measures which the court
took soon afterwards, have rendered his administration com-
“paratively honourable, and attached veneration to his memory.

We are unwilling to believe that there was any thing to cen-
sure in a minister, whom Buckingham persecuted, and against

whom Arlington intl'iguml.f

* As no one, who regards with attach-
ment the present system of the English
constitution, can look upon lord Claren-
don as an exeellent minister, or a friend to
the soundest principles of civil and religi-
ous liberty; so no man whatever can avoid
considering his incessant deviations from
the great duties of an historian as a moral
blemish in his character. Ie dares very
frequently to say what is not true, and
what he must have known to be other-
wise ; he does not dare to say what is
true. And it is almost an aggravation
of this reproach, that he aimed to deceive
posterity, and poisoned at the fountain a
stream from which another generation
was to drink. No defence has ever been
set up for the fidelity of Clarendon’s his-
tory ; nor can men, who have sifted the
authentic materials, entertain  much
difference of judgment in this respect;
though, as a monument of powerful abi-
lity and impressive eloquence, it will al-
ways be read with that delight which we
receive from many great historians, espe-
cially the ancient, independent of any
confidence in their veracity.

One more instance, before we quit lord
Clarendon for ever, may here be men-
tioned of his disregard for truth, The
strange tale of a fruitless search after the
restoration for the body of Charles I. is
well known., Lords Southampton and
Lindsey, he tells us, who had assisted at
their master’s obsequies in St. Gearge's
chapel at Windsor, were so overcome
with grief, that they could not recognise
the place of interment ; and, after several
vain attempts, the search was abandoned
in despair. Hist. of Rebellion, vi. 244.

Whatever motive the noble historian may
have had for this story, it is absolutely
incredible that any such ineffectual search
was ever made. Nothing could have
been more easy than to have taken up the
pavement of the cheir. DBuot this was
unnecessary.  Some at least of the work-
men employed must have remembered the
place of the vault. Nor did it depend on
them ; for sir Thomas Herbert, who was
present, had made at the time a note of the
spot, “just opposite the eleventh stall on
the king's side.,” Herbert's Memoirs,
142. And we find from Pepys's Diary,
‘gh. 26. 166G, that “he was shown
at Windsor, where the late king was
buried, and king Henry V1II., and my
lady Seymour.” In which spot, asis well
known, the royal body has twice been
found, once in the reign of Anne, and
again in 1815, [It has been sometimes
suggested, that Charles 1. having re-
ceived a large sum of money from par-
liament towards his father’s funeral, chose
to have it believed, that the body could
not be found. But the vote of 70,0000
by the commons for this purpose was on
Jan. 30. 1678, leng after the pretended
search which Clarendon has mentioned,
Wren was directed to make a design for
a monument, which is in All Souls’ Col-
lege ; but no further steps were taken.
Ellis’s Letters, 1st series, vol, ili. p. 329.
It seems wvery unlikely that the ki:g;
ever got the money which had been vot
and the next parliaments were not ina
temper to repeat the offer. | — 1845,
Tpm tenor of E!lnrnn]dnns life and
writings almost forbids any surmise of
pecuniary corruption. Yet this is insinu-
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A distinguished characteristic of Clarendon had been his
firmness, called indeed by most pride and obstinacy, His pusil.
which no ecircumstances, no perils, seemed likely to fighty
bend. But his spirit sunk all at once with his fortune. Cling-
ing too long to office, and che*ttmg himself against all pro-
bability with a hope of his master’s kindness when he had
lost his confidence, he f'urgot that dignified philosophy which
ennobles a vu]untar}r retlrement, that stern courage which
innocence ought to inspire; and hearkenmg to the king’s
treacherous counsels, fled before his enemies nto a fﬂrmgn
country. Though the nnpeachmeut, at least in the point of
high treason, cannot be defended, it is lmpnsmhle t0 and conse-
quent banish-
denv that the act of banishment, under the circum- ment.
stances of his flight, was Pﬂpﬂ])l{', in the main, of full justifi-
ation,  In an ordinary criminal suit, a process of outlawry
goes against the accused who flies from justice ; and his neg-
lect to appear within a given time is equivalent, in cases of
treason or felony, to a conviction of the offence; can it be
complained of, that a minister of state, who dares not confront
a parliamentary impeachment, should be visited with an ana-
logous penalty ? But, whatever injustice and violence may be
found in this prosecution, it established for ever the right of
impeachment, which the discredit into which the long parlia-
ment had fallen exposed to some hazard ; the strong abettors
of prerogative, such as Clarendon himself, being inelined to
dispute this responsibility of the king’s advisers to parliament.
The commons had, in the preceding session, sent up an im-
peachment against lord Mordaunt, upon charges of so little
pubhc moment, that the}' may be suspectetl of having chiefly
had in view the assertion of this important privilege.* It

ated by Pepys,on the authority of Evelyn,
April 27. and May 16, 1667. But the
one wasgossiping, thoughshrewd ; and the
other feeble, though accomplished. Lord
Dartmouth, who lived in the next age,
and whose splenetic humour makes him
no good witness against any body, charges
him with receiving bribes from the main
instruments and promoters of the late
troubles, and those who had plundered
the royalists, which enabled him to build
his great mansion in Piceadilly ; assert-
ing that it was full of pictures belonging

to families who had been despoiled of
them. * And whoever had a mind to see
what great families had been plundered
during the civil war, might fnd some
remains either at Clarendon house or at
Corobury.” Note on Burnet, 88,

The nharneler of Clarendon, as a mi-
nister, is faitly and judiciously drawn by
Macpherson, Hist. of England, 98,; a
work by no means so full of a tory spirit
as has been supposed.

= Parl. Hist. 347.

F 4
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was never called in question from this time ; ; and indeed they
took care during the remainder of this reign, that it should
not again be endangered by a paucity of precedents.*

The period between the fall of Clarendon in 1667, and
the commencement of lord Danby’s administration in 1673,
is generally reckoned one of the most disgraceful in the an-
nals of our monarchy. This was the : age of what is
usually denominated the Cabal administration, from
the five initial letters of sir Thomas Clifford, first commis-
sioner of the treasury, afterwards lord Clifford and high
treasurer, the earl of Arlington, secretary of state, the duke
of Buckingham, lord Ashley, chancellor of the exchequer,

afterwards earl of Shaftesbury and lord chancellor, and lastly,

Calbal
TEESETY -

Scheme of
comprehen-
wion and
indulgence.

the duke of Lauderdale.
of these persons soon becanie extrernﬂ]y pernicious
and dishonourable, it must be admitted that the first

Yet, though the counsels

measures after the banishment of Clarendon, both in domestie

* The lords refused to commit the earl
of Clarendon on a general impeachment
of high treason; and in a confercnce
with the lower house, denied the autho-
rity of the precedent in Strafford’s case,
which was pressed upon them. It is re-
markable that the managers of this con-
ference for the commons vindicated the
first proceedings of the long parliament,
which shows a considerable change in
their tone since 1661. They do not how-
ever seem to have urged, what is an
apparent distinetion between the two pre-
cedents, that the commitment of Strafford
was on a verbal request of Pym in the
name of the commons, without alleging
any special matter of treason, and con-
sequently irregular and illegal ; while
the 16th article of Clarendon’s impeach-
ment charges him with betraying the
king's counsels to his enemies; which,
however untrue, evidently amounted to
treason within the statute of Edward
I11.; so that the objection of the lords
extended to committing any one for trea-
son upon impeachment, without all
the particularity required in an indiet-
ment, This showed a very commendable
regard to the liberty of the subject ; and
from this time we do not find the vague
and unintelligible accusations, whether
of treason or misdemeanour, so usual in
former procecdings of parliament.  Parl,

Hist. 387. A protest was signed by
Buckingham, Albemarle, Bristol, Ar-
lington, and others of their party, in-
cluding three bishops, { Cosins, Croft, and
another,) against the refusal of their
house to commit Clarendon upon the
general charge. A few, on the other
hand, of whom Hollis is the only re-
markable name, protested against the bill
of banishment.

“ The most fatal blow (says James)
the king gave himself 1o his power and
prerogative, was when he sought aid from
the house of commons to destroy the earl
of Clarendon : by that he put that house
again in mind of their impeaching privi-
lege, which had been wrested out of their
hands by the restoration ; and when mi-
nisters found they were like to be left to
the censure of parliament, it made them
have a greater attention to court an in-
terest there than to pursue that of their
princes, from whom they hoped not for so
sure a support.” Life of James, 593,

The king, it is said, came rather slowly
into the measure of impeachment; but
became alterwards so eager, as to give the
attorney-general, Finch, positive orders to
be active 1n it, observing him to be silent.
Carte's Ormond, ii. 353. Buckingham
had made the king great promises of
what the commons would do, in ease he
would sacrifice Clarendon.
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and foreign policy, were highly praiseworthy. Bridgeman,
who succeeded the late chancellor in the custody of the great
seal, with the assistance of chief baron Hale and bishop Wil-
kins, and at the instigation of Buckingham, who, careless about
every religion, was from humanity or politic motives friendly
to the indulgence of all, laid the foundations of a treaty with
the non-conformists, on the basis of a comprehension for the
presbyterians, and a toleration for the rest.* They had nearly
come, it 1s said, to terms of agreement so that 1t was t]mught
time to intimate their design in a speech from the throne.
But the spirit of 1662 was still too powerful in the commons ;
and the friends of Clarendon, whose administration this Lhangﬁ
of counsels seemed to reproach, taking a warm part ¢ against
all indulgence, a motion that the king be desired to send for
such persons as he should think fit to make proposals to him
in order to the uniting of his protestant subjects, was :l{*;_::‘ttn ed
by 176 to 70.t  They proceeded, by almost an equal majority,
to continue the bill of 1664, for suppressing seditious con-
venticles ; which failed, however, for the present, in conse-
quence of the sudden prnmgatmn.i

But whatever difference of opinion might at that time pre-
vail with respect to this tolerant disposition of the .
new government, there was none as to their great *'***
measure in external policy, the triple alliance with Holland
and Sweden. A considerable and pretty sudden change had
taken place in the temper of the English people towards
France. Though the discordance of national character, and
the dislike that seems natural to neighbours, as well as in

* “Kennet, 293, 300. DBurnet. Bax-

faction : but the church party was much
ter, 23.  The design was to act on the

too strong for them. Pepys says the

principle of the declaration of 1600, so
that presbyterian ordinations should pass
sub modo. Tillotson and Stillingfleet
were concerned in it.  The king was at
this time exasperated against the bishops
for their support of Clarendon.  DBurnet,
ibid.  Pepys's Diary, 21st Dee. 1667.
And he had alzo deeper motives,

+ Parl. Hist,421. Ralph,170. Carte’s
Life of Ormond, ii. 362. Sir Thomas
Littleton spoke in favour of the com-
prehension, as did Seymour and Waller ;
all of them enemies of Clarendon, and
probably conneeted with the Buckingham

commons were furious against the pro-
ject; it was said that whoever proposed
new laws about religion must do it with
a rope about his neck, Jan. 10. 1668,
This is the first instance of a triumph
obitained by the church over the crown
in the house of commons. Ralph ob-
serves upon it, “ It is not for nought
that thie words church and state are so
often coupled together, and that the first
has so insolently usurped the precedency
of the last,”
$ Parl. Hist. 422.
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some measure the recollections of their ancient hostility, had
at all times kept up a certain ill will between the two, it is
manifest that before the reign of Charles 11 there was not
that antipathy and inveterate enmity towards the French in
general, which it has since been deemed an act of patriotism
to profess. The national prejudices, from the accession of
Elizabeth to the restoration, ran far more against Spain
and it is not surprising that the apprehensions of that am-
bitious monarchy, which had been very just in the age of
Philip I, should have lasted longer than its ability or in-
clination to molest us. But the rapid declension of Spain,
after the peace of the Pyrenees, and the towering ambition of
Louis XIV., master of a kingdom intrinsically so much more
formidable than its rival, manifested that the balance of power
in Europe, and our own immediate security, demanded a
steady opposition to the aggrandisement of one monarchy,
and a regard to the preservation of the other. These indeed
were rather considerations for statesmen than for the people ;
but Louis was become unpopular both by his acquisition of
Dunkirk at the expense, as it was thought, of our honour,
and much more deservedly by his shuffling conduct in the
Dutch war, and union in it with our adversaries. Nothing
therefore gave greater satisfaction in England than the triple
alliance, and consequent peace of Aix la Chapelle, which
saved the Spanish Netherlands from absolute conquest,
though not without important sacrifices.*

Charles himself meanwhile by no means partook in this
common jealousy of France. He had, from the
time of his restoration, entered into close relations
with that power, which a short period of hostility
had interrupted without leaving any resentment in his mind.
It is now known that, while his minister was negotiating at
the Hague for the triple alliance, he had made overtures for
a clandestine treaty with Louis, through his sister the duchess

Intrigue
with
France.

* France retained Lille, Tournay,
Douay, Charleroi, and other places by
the treaty. The allies were surprised,
and not pleased at the choice Spain made
of yielding these towns in order to save
Franche Comté. Temple’s Letters, 97,

In fact, they were not on good terms
with that power; she had even a project,
out of spite to Holland, of giving up the
Netherlands entirely to France, in ex-
change for Rousillon, but thought better
of it on cooler reflection.
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of Orleans, the duke of Buckingham, and the French am-
bassador Rouvigny.* As the king of France was at first
backward in meeting these advances, and the letters pubhshed
in regard to them are very few, we do not find any precise
object expressed beyond a close and intimate friendship.
But a few words in a memorial of Rouvigny to Louis XIV,
seem to let us into the seeret of the real purpose. ¢ The
duke of York,” he says, ¢ wishes much for this union ;
the duke of Buckingham the same : they use no art, but
say that nothing else can re-establish the affairs of this
court.”

Charles II. was not of a temperament to desire arbitrary
power, either through haughtiness and conceit of A s W
his station, which he did not greatly display, or ..o'ﬁ abso-
through the love of taking into his own hands the ™
direction of public affairs, about which he was in general
pretty indifferent. He did not wish, as he told lord Essex,
to sit like a Turkish sultan, and sentence men to the bow-
strmg, but could not hear that a set of fellows should inquire
into his conduct.¥ His aim, in fact, was liberty rather than
power ; it was that immunity from control and censure, in
which men of his character place a great part of their
happiness. For some years he had cared probably very
little about enhancing his prerogative, content with the
loyalty, though not quite with the liberality, of his parlia-
ment. And had he not been drawn, against his better
judgment, into the war with Holland, this harmony might
perhaps have been protracted a good deal longer. But the
vast expenditure of that war, prnducmg little or no decisive
success, and coming unfortunately at a time when trade was
not very thriving, and when rents had considerably fallen,
exasperated all men against the prodigality of the court, to
which they might justly ascribe part of their burthens, and,
with the usual misealculations, believed that much more
of them was due. Hence the bill appointing commissioners

* Dalrymple, ii. 5. et post. Temple must yet haveanother war with the Dutch
was not treated very favourably by most before it be long.” Temple's Letters,
of the ministers on his return from con- 123,
cluding the triple alliance : Clifford said + Daleymple, 1. 12,
to a friend, “Well, for all this noise, we } Burnet.
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of public account, so ungrateful to the king, whose personal
reputation it was likely to affect, and whose favourite excesses
it might tend to restrain.

He was almost equally provoked by the license of his peo-
lﬂes tongues. A court like that of Charles is the natural
topic of the idle, as well as the censorious. An administra-
tion so ill-conducted could not escape the remarks of a well-
educated and intelligent city. There was one method of
puttmg an end to t]leL nupl'c'ltlllent comments, or of render-
ing them innoxious; but it was the last which he would have
adopted. C Iarenf.luu informs us that the king one day com-
plaining of the freedom, as to political conversation, taken in
coflee-houses, he recommended either that all persons should
be forbidden by proc lamation to resort to them, or that spies
should be placed in them to give information against seditious
speakers.* The king, he says, liked both E\pullmtS' but
thought it unfair to have recourse to the latter till the former
had given fair w armng, and directed him to propose it to the
council; but here, sir William Coventry objecting, the king
was lmluced to abandon the measure, much to Clarendon’s
tllHdEIpUHltl‘l]l'l]t, though it probably saved him an additional
article in his 1mpe*uhmu1t The unconstitutional and arbi-
trary tenor of this great minister’s notions of government is
atmng]} displayed in this little anecdote. Coventry was an
enlightened, and, for that age, an upright man, whose enmity
Clarendon l:-mught on himself by a marked jealousy of his
abilities in council.

Those who stood nearest to the king were not backward
to imitate his discontent at the privileges of his people and
their representatives. The language of courtiers and court-
ladies is always intolerable to honest men, especially that of
such courtiers as surrounded the throne of Charles II. It is
worst of all amidst puhlic calamities, such as pressed very
closely on one another in a part of his reign; the awful
pestllence of 1665, the still more ruinous fire of 1666, the
fleet burned by the Dutch in the Medway next summer. No
one could reproach the king for outward inactivity or indif-
ference during the great fire. But there were some, as

* Life of Clarendon, 357.
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Clarendon tells us, who presumed to assure him, * that this
was the greatest blessing that God had ever conferred on
him, his restoration ﬂniy excepted ; for the walls and gates
being now burned and thrown down of that rebellious city,
which was t'l]'.ﬂl}b an enemy to the erown, his um_]mw would
never suffer them to repair : ‘and build them up again, to be a
bit in his mouth and a bridle upon his neek; but would keep
all open, that his trﬂﬂps might enter upon thLm whenever he
thought it necessary for his service ; there being no other
way to govern that rude multitude but by force.”* This
kind of discourse, he goes on to say, did not please the king.
But here we may venture to doubt his testimony ; or, if the
natural gnud temper of Charles prevented him from taking
pleasure in such atrocious congmtuldtmm we may be sure
that he was not sorry to think the city more in his power.

It seems ]‘.-rulmh]e that this loose and profligate way of
speakmg gave rise, in a great degree, to the suspicion that
the mt}r had been purposely burned by those who were more
enemies to religion and liberty than to the court. The papists
stood ready to bear the infamy of every unproved erime; and
a committee of the house of commons collected evidence
enough for those who were already convinced, that London
had been burned by that obnoxious sect. l]mu,t_{h the house
did not proceed farther, there can be no doubt that the
mnquiry contributed to produce that inveterate distrust of the
court, whose connexions with the popish faction were half
known, half conjectured, which gave from this time an
entirely new complexion to the parliament. Prejudiced as the
commons were, they could hardly have imagined the catholics
to have burned the city out of mere malevolence ; but must
have attributed the erime to some far-spreading plan of
subverting the established constitution.t

* Life of Clarendon, 355.

t+ State Trials, vi. 807. One of the
oddest things connected with this fire
was, that some persons of the fanatic
party had been hanged in April, for a
conspiracy to surprise the Tower, mur-
der the duke of Albemarle and others,
and then declare for an equal division of
lands, &ec. In order to effect this, the
city was to be fired, and the guards

secured in their quarters; and for this
the 3d of September following was fixed
upon as a lucky day. This is undoubtedly
to be read in the London Gazette for
April 30, 1666 ; and it is equally eertain
that the ecity was in flames on the 3d of
September. But, though the coinci-
dence is curious, it would be very weak
to think it more than a coincidence, for
the same reason as applics to the sus-
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The retention of the king’s guards had excited some jea-
]uu-a}r, though no complaints seem to have been made of
it in 'pftrllament 3 but the sudden levy of a considerable force
in 1667, however founded upon a very plausible pretext from
the circumstances of *the war, lending credit to these dark
surmises of the court’s sinister designs, gave much greater
alarm. The commons, summoned together in July, instantly
addressed the king to disband his army as soon as the peace
should be made. We learn from the duke of York’s private
memoirs, that some of those who were most respected for
their ancient attachment to liberty, deemed it in jeopardy at
this erisis. The earls of Northumberland and Leicester, lord
Hollis, Mr. Pierpoint, and others of the old parliamentary
party, met to take measures together. The first of these told
the duke of York that the nation would not be satisfied with
the removal of the chancellor, unless the guards were dis-
banded, and several other grievances redressed. The duke
bade him be cautious what he said, lest he should be obliged
to inform the king ;3 but Northumberland replied that it was
his intention to repeat the same to the king, which he did
accordingly the next day.*

This change in public sentiment gave warning to Charles
that he cnultl not expect to reign with as little trouble as he
had hitherto experienced ; and doubtless the recollection of
his father’s history did not contribute to cherish the love he
sometimes pretemled for par]iamentsf His brother, more
reflecting and more impatient of restraint on royal authority,
saw with still greater clearness than the king, that they could

picion which the catholies incurred ; that
the mere destruction of the city could
not have been the object of any party,
and that nothing was attempted to mani-
fest any further design.

* Macpherson's Extracts, 38. 49. Life
of James, 426.

+ [ I am sorry,” says Temple, very
w:scl;r and virtuously, “his majesty
should meet with any thing he did not
look for at the opening of this session of
parliament ; but confess 1 do not see
why his majesty should [mt] not only
consent, but encourage iy inquiries or
disquisitions they desire to make into the
miscarriages of the late war, as well as

e had done already in the matter of ac-
counts. For if it be not necessary, it is
a king's care and happiness to content his
people. I doubt, as men will never part
willingly with their money, unless they
be well persuaded it will be employed
directly to those ends for which they
gave it, so they will never be satisticd
with a government, unless they see men
are chosen into offices and ewployments
by being fit for them, continued for dis-
charging them well, rewarded for extra-
ordinary merit, and punished for remark-
able faults,” March2. 1668, Courtenay's
Life of Temple, vol. ii. p. 90.] — 1845,
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only keep the prerogative at its desired height by means of
intimidation. A regular army was indispensable ; but to
keep up an army in spite of parliament, or to raise money for
its support without parliament, were very difficult under-
takings. It seemed necessary to call in a more powerful
arm than their own ; and, by establishing the closest union
with the king of France, to obtain either military or pecu-
niary succours from him, as circumstances might demand.
But there was another and not less imperious motive for a
secret treaty. The king, as has been said, though little
likely, from the tenor of his life, to feel very strong and last-
ing impressions of religion, had at times a desire to testify
publicly his adherence to the Romish communion. The
duke of York had come more gradually to change the faith
im which he was educated. He describes it as the result of
patient and anxious inquiry; nor would it be possible there-
fore to fix a precise date for his conversion, which seems to
have been mnot fully accomplished till after the restoration.*
He however continued in conformity to the church of Eng-
land ; till, on discovering that the catholic religion exacted
an outward communion, which he had fancied not indispens-
able, he became more uneasy at the restraint that policy
imposed on him. This led to a conversation with the king,
of whose private opinions and disposition to declare them he
was probably informed, and to a close union with Clifford
and Arlington, from whom he had stood aloof on account of
their animosity against Clarendon. The king and duke held
a consultation with those two ministers, and with lord
Arundel of Wardour, on the 25th of January, 1669, to

* He tells us himself that it began by
his reading a book written by a learned
bishop of the church of England to clear
her from schism in leaving the Roman
communion, which had a contrary effect
on him ; especially when, at the said
bishop's desire, he read an answer to it.
This made him inquisitive about the
grounds and manner of the reformation,
After his reiurn, Heylin's History of the
Reformation, and the preface to Hooker's
Ecclesiastical DPolity, theroughly con-
vinced him that neither the church of
England, nor Calvin, nor any of the re-

formers, had power to do what they did ;
and he was confident, he said, that who-
soever reads those two books with atten-
tion and without prejudice, would be of
the same opinion. Life of James, i. 629.
The duchess of York embraced the same
creed as her husband, and, as he tells us,
without knowledge of his sentiments, but
one year before her death in 1670.  She
left a paper at her death containing the
reasons for her change. Seeit in Kefinet,
320. It is plain that she, as well as the
duke, had been influenced by the Roman-
izing tendency of some Anglican divines.
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- discuss the ways and methods fit to be taken for the ad-
vancement of the catholic religion in these kingdoms. The
king spoke earnest]v, and with tears in his eyes. After a
long deliberation, it was agreed that there was no better
way to accomplish this purpose than through France; the
house of Austria being in no condition to give any assist-
ance.®

The famous seeret treaty, which, though believed on pretty
Secret weaty Z00d evidence not long after the time, was first
10 actually brought to light by Dalrymple about half a
century since, heg'm to be negﬂtluted very soon after this con-
sultation.t We find allusions to the king’s projects in one
of his letters to the duchess of Orleans, dated 22d March,
1669.% In another of June 6., the methods he
was adopting to secure himself in this perilous june-
ture appear. He was to fortify Plymouth, Hull, and Ports-
mouth, and to place them in trusty hands. The fleet was
under the duke, as lord admiral; the guards and their offi-
cers were thought in general well affected§; but his great
reliance was on the most christian king. He stipulated for

Its objects.

* AMacpherson, 50. Life of James, 414.

+ De Witt was apprised of the in-
trigue between France and England as
early as April, 1669, throungh a Swedish
agent at Paris. Temple, 179. Temple
himself, in the course of that year, be-
ecame convinced that the king's views
were not those of his people, and reflects
severely on his conduct in a letter, De-
cember 24. 1669, p. 206. In Séptember,
1670, on his sudden recall from the
Hague, Ie Witt told him his suspicions
of a clandestine treaty, 241. He was re-
ceived on his return coldly by Arlington,
and almost with rudeness by Clifford,
244, They knew he would never concur
in the new projects. But in 1682, during
ong of the intervals when Charles was
playing false with his brother Louis, the
letter, in revenge, let an abbé Primi, in
a history of the Dutch war, publish an
account of the whole seeret treaty, under
the name of the count de 5t. Majolo.
This book was immediately suppressed
at the instance of the English ambas-
sador ; and Primi was sent for a short
time to the Bastile. But a pamphlet,
published in London just after the Revo-

lution, contains extracts from it. Dal-
rymple, ii. 80. Somers Tracts, viii. 13.
State Tracts, temp. W. IIL, vol. 5. p. 1.
Harl. Mise. ii, 387. (Euvres de Louis
XIV, vi. 476. Itissingular that Hume
should have slighted so well aunthenti-
cated a fact, even before Dalrymple's pub-
lication of the treaty ; but 1 suppose he
had never heard of Primi's book. [Yet
it had been quoted by Bolingbroke, Di
sertation on Parties, Letter iv., who al-
ludes also to “other proofs, which have
not seen the light." And, in the “ Let-
ters on the Study of History,” Lett. vii,,
he is rather more explicit about “the
private relations I have read formerly,
drawn up by those who were no enemies
to such designs, and on the authority of
those who were parties to them.”] The
original treaty has lately been published
by Dr. Lingard, from Lord Clifford's
cabinet. [Dalrymple had only given a
rough draught from the depot at Ver-
gailles, drawn by sir Richard Bealing for
the French court. The wariations are
not very material. ]
Dalrymple, ii. 22.
% Dalrymple, 23. Life of James, 442,
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200,000/. annually, and for the aid of GOOO French troops. *
In return for such important succour, Charles undertook to
serve his ally’s ambition and wounded pride against the
United Provinces. These, when conquered by the French
arms, with the co-operation of an English navy, were
already shared by the royal conspirators. A. part of Zealand
fell to the lot of Enngd the remainder of the Seven
Provinces to France, with an understanding that some
compensation should be made to the prince of Orange.
In the event of any new rights to the Hpamsh monar vh:,
accruing to the most christian king, at it is worded, (that
18, on rhe death of the king of "'5}:-11111, a sickly child,) it
was agreed that England *«il[.‘ll]](l assist him with all her
force hv sea and land, but at his own expense ; and should
obtain, not only Ostend and Minorca, but, as far as the
kmg of Franee could contribute to it, such parts of hpdlllnh
America as she should choose to conquer.t So strange
a scheme of partitioning that vast inheritance was never,
I believe, suspected till the publication of the treaty; though
Bolingbroke had alluded to a previous treaty of partition
between Louis and the emperor Leopold, the complete dis-
covery of which has been but lately made. f

Each eons;:rimtm, in his coalition against the protestant
faith and liberties of Europe, had sp]um]ul objects in
view ; but those of Louis seemed by far the more
prﬂlmhle of the two, and less liable to be defeated.
The full completion of their scheme would have re-

Differences
Lt win
Charles moud]
Louis as to
the mode of
its exocution,

* The tenor of the article leads me to
conclude, that these troops were to be
landed in England at all events, in order
to secure the publie tranquillity, without
waiting for any disturbance,

t P. 49.

{ Bolingbroke has a remarkable pas-
sage as to this in his Letters on History
( Letter VIL): it may be also alluded
to by others, The full details, however,
as well as more suthentic proofs, were
reserved, as I believe, for the publication
of (Euvres de Louis X1IV., where they
will be found in vol. ii. 403. The pro-
posal of Louis to the emperor, in 1667,
was, that France should bave the Pays
Bas, Franche Comté, Milan, Naples, the
ports of Tuscany, Navarre, and the Phi-

VOL. II.

lippine Islands; Leopold taking all the
rest.  The obvious drift of this was, that
Franee should put herself in possession
of an enormous increase of power and
territory, leaving Leopold to fight as he
could for Spain and America, which were
not likely to submit peaccably. The
Austrian cabinet understood this; and
proposed that they should exchange their
shares, Finally, however, it was con-
cluded on the king's terms, except that
he was to take Sicily instead of Milan,
One article of this treaty was, that Louis
should keep what he had conquered in
Flanders; in other words, the terms of
the trmty of Aix la Chapelle, The
ratifications were exchanged 29th Feb.
IFEB Louis represents himself as more

G
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united a great kingdom to the catholic religion, and turned
a powerful neighbour into a depemlent pensioner. But
should this fail (and Louis was too sagacious not to discern
the chances of ﬂlilura,) he had pledged to him the assistance
of an ally in subjugating the republic of Holland, which,
according to all human calculation, could not withstand
their “united efforts; nay, even in those ulterior projects
which his restless and sanguine ambition had ever in view,
and the suceess of which would have realized, not indeed
the chimera of an universal monarchy, but a supremacy
and dictatorship over Europe. Charles, on the other hand,
besides that he had no other return to make for the ne-
cessary protection of France, was impelled by a personal
hatred of the Dutch, and by the consciousness that their
commonwealth was the standing reproach of arbitrary power,
to JlJlll readily i the plan for its subversion. But, looking
first to his own objects, and perhaps a little distrustful of
his ally, he pressed that his profession of the Roman catholic
religion should be the first measure in prosecution of the
treaty; and that he should immediately receive the stipulated
200,000L, or at least a part of the money. Louis msisted
that the declaration of war against Holland should prvﬂ,de
This difference occasioned a considerable delay; and it was
chmﬂy with a view of bringing round her brother on this
point, that the duchess of Orleans took her famous Juurlme',
to Dover in the spring of 1670. Yet, notwithstanding
her influence, which passed for ir l't"*-lﬂllj]t!, he persisted in
adhering to the right reserved to him in the draft of the
treaty, of (‘,hl’_lﬂbllli" his own time for the declaration of
his religion ; and it was concluded on this footing at Dover,
by Clifford, Arundel, and Arlington, on the 22d of May,
1670, during the visit of the duchess of Orleans.*

induced by this prospect than by any fear
of the triple alliance, of which he speaks
slightingly, to conclude the peace of Aix
la Chapelle. He thought that he should
acquire a character for moderation which
might be serviceable to him, # dans les
grands aceroissemens que ma fortune
pourroit recevair.” Vol. i p. 369.

* Dalrymple, 31—57. James givesa
different account of this; and intimates

that Henrietta, whose visit to Dover he
had for this reason been much against,
prevailed on the king to change his reso-
lution, and to begin with the war. He
gained over Arlington and Clifford. The
duke told them it would quite defeat the
catholic design, beeause the king must
run in debt, and be at the merey of his
perlinment.  They answered that, if the
war succeeded, it was not much matter
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A mutual distrust, however, retarded the further progress
of this scheme; one party unwilling to commit himself till
he should receive money, the other too cautious to run the
risk of throwing it away. There can be no question but that
the king of France was right in urging the conquest of Hol-
land as a prelummrv of the more delicate business they were
to manage in England ; and, from Charles’s subsequent be-
haviour, as well as his general fickleness and love of ease,
there seems reason to believe that he would gladly have re-
ceded from an mulertakmq of which he must every day have
more strongly perceived the difficulties. He confessed, in
fact, to Lows’s ambassador, that he was almost the only man
in his kingdom who liked a French alliance.®* The change
of religion, on a nearer view, appeared dangerous for himself,
and impracticable as a national measure. HL had not dared
to intrust any of his protestant ministers, even Buckingham,
whose indifference in such points was nc.-rtt}rmur-;, with this
great secret; and, to keep them the better in the dark, a
mock nugﬂtiutiml was set on foot with France, and a pre-
tended treaty actually signed, the exact counterpart of the
other, except as to religion. Buckingham, Shaftesbury, and
Lauderdale were concerned in this simulated treaty, the ne-
gotiation for which did not commence till after the original
convention had been signed at Dover.

what people suspected. P. 450. This
shows that they looked on force as neces-
sary to compass the design, and that
the noble resistance of the Dutch, under
the prince of Orange, was that which
frustrated the whole conspiracy. “ The
duke,” it is again said, p. 453., “ was in
his own ;u:!gment against entcrmg into
this war before his majesty's power and
authority in FEngland had been better
fixed and less |ﬂu:nriuu.5, as it would
have been, if the private treaty first
agrecd on had not been altered.” The
Frenech court, however, was evidenﬂy
right in thinking that, till the conquest
of Holland should be achieved, the de-
claration of the kings religion would
only weaken him at home. [t is grati.
fying to find the heroic character of our
glorious deliverer dis[ﬂn}'ing itself among
these foul conspiracies. The prince of
G 2

Orange came over to England in 1670,
He was then very young ; and his uncle,
who was really attached to him, would
have gladly associated him in the design ;
indeed it had been agreed that he was to
possess part of the United Provinces in
sovercignty. But Colbert writes that the
king had found him so zealous a Dutch-
man and protestant, that he could not
trust him with any part of the secret.
He let him know, however, as we learn
from Burnet, 382., that he had himself
embraced the Romish faith,

* Dalrymple, 57.

+ P. 68. Life of James, 444. In
this work it is said that even the duchess
of Orleans had no knowledge of the real
treaty ; and that the other originated with
Buckingbam, But Dalrymple’s autho-
rity seems far better in this instance.
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The court of France having yielded to Charles the pumt
about which he had seemed so anxious, had soon the morti-
fication to discover that he would take no steps to effect it.
They now urged that immediate declaration of his religion,
which they had for very wise reasons not long befﬂre dis-
suaded. The king of ]:.uﬂ']dml hung back, and tried so many
excuses, that t'm‘\ had reason to ::,u-apect his sincerity ; not
that in fact he had played a feigned part from the beginning,
but his zeal for popery having given way to the seductions of
a voluptuous and indolent hife, he had been led, with the good
sense he naturally possessed, to form a better estimate of his
resources and of the -::-}:I:rusitinn he must encounter. Mean-
while the eagerness of his ministers had plunged the nation
into war mtll Holland ; and Louis, having attained his prin-
cipal end, ceased to truuhh: the king on the subject of reli-
gion. He received large sums from France during the Dutch
war.*

This memorable transaction explains and justifies the
strenuous opposition made in parliament to the king and
duke of York, and may be reckoned the first act of a drama
which ended in the revolution. It is true that the precise
terms of this treaty were not authentically known ; but there
can be no doubt that those who from this time displayed an
insuperable jealousy of one brother, and a determined enmity
to the other, had proofs, enough for moral convietion, of
their {leep cunqplraﬂ with France against religion and liberty.
This suspicion is lmphed in all tl]t‘ conduct of that p'irlm-
mentary opposition, and is the apulnmr of much that seems
violence and faction, especially in the business of the popish
plot and the bill of exclusion. It is of importance also to
observe that James II. was not misled and betr'u,'ed by false
or foolish counsellors, as some would suggest, in his endea-
vours to subvert the laws, but acted on a plan, long since
concerted, and in which he had taken a principal share.

It must be admitted that neither in the treaty itself nor in
the few letters which have been published by Dalrymple, do
we find any explicit declaration, either that the catholic re-
ligion was to be established as the national church, or arbitrary

* Dalrymple, 84, &e.
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power introduced in England. But there are not wanting
strong presumptions of this design. The king speaks, in a
letter to his sister, of finding means to put the proprietors of
church lands out of apprehension.® He uses the expression,
“ retablir la religion catholique 3 which, though not quite
unequivocal, seems to convey more than a bare toleration, or
a per sonal profession by the sovereign.t  He talks of a ne-
gotiation with the court of Rome to obtain the I}Lunh«.lml of
having mass in the vulgar tongue and communion in both
kinds, as terms that would render his conversion agreeable to
his uuh:]m ts.T He tells the French ambassador, that not m:]}
his conscience, but the confusion he saw ev ery day increasing
in his kingdom, to the diminution of his autlwrrtv, Impullvd
him to declare himself a catholic ; which, besides the HI}ITI[‘IM'
advantage, he believed to be the mll}r means of restoring the
munanh} These passages, as well as the precautions nkuu in
expectation of a vigorous resistance from a part of the nation,
appear to intimate a formal re-establishment of the ecatholie
church ; a measure connected, in the king’s apprehension, if
not strietly with arbitrary power, vet with a very mater al
enhancement of his prerogative. For the profession of an
obnoxious faith by the king, as an insulated person, would,

instead of :.trr-ugtl:emng his authority, prove the greatest ob-
stacle to it ; as, in the next reign, turned out to be the case.

Charles, hmvew-.r, and the duke of York deceived themselves
into a confidence that the transition could be effected with no
extraordinary difficulty. The king knew the prevailing laxity
of religious prlm-zplm in many about his court, and thought he
had reason to rely on others as secretly mtim]m. Sunderland
1s mentioned as a young man of talent, inclined to adopt that
wllgmn.§ Even the earl of Orrery is &-puken of as a catholic
The duke, who conversed more among divines,
was led to ]mpe, from the strange language of the high-church
party, that they might readily be persuaded to make what
seemed no long step, and come into easy terms of union. ¥

* Dalrymple, 23 disposed, and which was hardly a seeret
i P. 52. The reluctance to let the at court.
duke of Buckingham into the secret $ P. 62 84,
seems to prove that more was meant than § . 8l. | P. 85
a_toleration of the Roman catholic reli- € ¢« The generality of the church of
gion, towards which he had always been  England men was not at that time very

G 3
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It was the constant policy of the Romish priests to extenuate
the differences between the two churches, and to throw the
main odinm of the schism on the Calvinistic sects. And
many of the Anglicans, in their abhorrence of protestant non-
conformists, played into the hands of the common enemy.
The court, however, entertained great hopes from the de-

pressed condition of the dissenters, whom it was in-
tended to bribe with that toleration under a catholic
regimen, which they could so little expect from the
church of Lnglmn’l Hence the duke of York was always
strenuous against schemes of comprehension, which w ould
invigorate tlw. protestant interest and promote conciliation.
With the opposite view of rendering a union among protest-
ants impracticable, the rigorous episcopalians were encou-
raged underhand to prosecute the non-conformists.* The
duke of York took pains to assure Owen, an eminent divine
of the imle]:-endent persuasion, that he looked on all persecu-
tion as an unchristian thing, and altogether against his con-
science.T Yet the court lnnnmtﬂl a renewal of the tem-
porary act, passed in 1664 against conventicles, which was
reinforced by the addition of an extraordinary proviso, * That
all clauses in the act should be construed most largely and
beneficially for suppressing conventicles, and for the justifica-
tion and encouragement of all persons to be Em]ﬁmed in the
execution thereof.”] Wilkins, the most honest of the bishops,
opposed this act in the house of lords, notwithstanding the
king’s personal request that he would be silent.§ l"'5]1@]:]01:
and others, who, like him, disgraced the church of England
by their unprincipled policy or their passions, not only gave
it their earnest support at the time, but did all in their power

Fresh
severitics
against
dissentors.

to enforee its execution. || As the king’s temper was naturally

averse to the catholic religion; many
that went under that name had their re-
ligion to choose, and went to church
for company's sake.” Life of James,
p. 442,

* Ibid.

+ Macpherson’s Extracts, p. 51.

$ 22 Car. 2. c. 1. Kennet, p. 506
The zeal in the commons against popery
tended to aggravate this persecution of
the dissenters. They had been led by
some furious clergymen to believe the

absurdity that there was a good under-
standing between the two parties,

& Burnet, p. 272,

|| Baxter,p. 74. 86. Kennet, p. 311.
Bee a letter of Sheldon, written at this
time, to the bishops of his province,
urging them to persecute the non-con-
formists, Harris's Life of Charles IL,
p. 106. Proofs also are given by this
author of the munner in which some,
such as Lamplugh and Ward, responded
to their primate’s wishes,
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tolerant, his co-operation in this severe measure would not
easily be understood, without the {*\plalmtmn that a know-
ledge of his secret policy enables us to give. In no long
course of time the persecution was relaxed, the imprisoned
ministers set at liberty, some of the lmu]lllﬂ‘ dissenters
received pensions, and ‘the king’s declaration of a general
indulgence held forth an asylum from the law under the
banner of []rerng'lt:w % Though this is said to have pro-
ceeded from the advice of Shaftesbury, who had no concern
in the nrlgnml secret treaty with France, it was t'mnph-tely
in the spirit of that compact, and must have been acceptable
to the king.

But the factious, fanatical, republican party, (such were the
usual epithets of the court at the time, such have ever since
been applied by the advocates or apologists of the Stuarts,)
had gradually Ted away by their delusions that parliament of
cavaliers ; or, in other words, the gl.ulnrr vices of the king,
and the manifestation of designs against religion and hh{*rh'
had dispossessed them of a conﬁdmn‘ loyalty, which, t}]{ﬂlﬂ‘ll
highly dangerous from its excess, ln(l alw ays been rathm
ardent th'm servile. The sessions had been short, and the
intervals of repeated prorogations much longer than usual ;
a policy not well calculated for that age, w hwe the growing
discontents and suspicions of the pLuple acquired strength by
the stoppage of the legu]'lr channel of complaint. Yet the
house of commons, during this period, though unmanageable
on the one point of toleration, had displayed no want of
confidence in the king nor any animosity towards his admini-
stration ; n{rtwnhﬂtamlmg the ﬂdg'rant abuses in the expendi-
ture, which the parliamentary commission of public accounts

It is la-

Sheldon found a panegyrist guite
worthy of him in his chaplain Parker,
afterwards bishop of Oxford.  This not-
able person has left a Latin history of
his own time, wherein bhe largely com-
memorates the archbishop's zeal in mo-
lesting the dissenters, and praises him for
defeating the scheme of comprehension,
. 25. I observe,that the late excellent
editor of Burnet has endeavoured to slide
in a word for the primate (note on vol. i,
P 243.) on the auvthority of that history
by bishop Parker, and of Sheldon’s Life

in the Biographia Britannica.
mentable to rest on such proofs, 1should
certainly not have expected that, in Mag-
dalen college, of all places, the name of
Parker would have been held in honour ;
and as to the Biographia, laudatory as it
is of primates in general, (save Tillotson,
whom it depreciates,) I find, on refer-
ence, that its praise of Sheldon's virtues
is grounded on the authority of his epi-
taph in Croydon church.
* Baxter, 87.
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had brought to light, and the outrageous assault on sir John
f'm‘i,ntrv ; a4 crime 1mtm‘mut-.h perpetrated by persons em-
plm’ed h*,r the court, and prul:rabh' by the king’s direct
order.®

The war with Holland at the beginning of 1672, so re-
pugnant to English interests, so unwarranted by
any provocation, so infamously piratical in its com-
mencement, so ominous of further schemes still more dark
and dangerous, finally opened the eyes of all men of inte-
grity. It was ac companied by the shuttmg up of the exche-
quer, an avowed bankruptey at the moment of beginning an
p}.]wmue wart, and by the declaration of lll(lulgt'm. €, O SuS-
pension of all penal laws in religion ; an assertion of prero-
gative which seemed without limit. f hese exorbitances were
the more scandalous, that they happened during a very long

rorogation. Hence the court so lost the confidence of the
Eﬂllbe of commons, that, with all the lavish corr upnml of the
following period, it muhi never regmn a secure majority on
any important queqtmn. The superiority of what was called
the country party is referred to the session of February,
1673, in which they compelled the king to recall his pro-
clamation suspending the penal law Sy and raised a barrier
against the encroachments of popery n the test act.

The king’s declaration of indulgence had been projected
by Shaftesbury, in order to conciliate or lull to HII‘E]J
the protestant dissenters. It redeunded, in its im-
mediate effect, chiefly to their benefit; the catholies

Dutch war.

Declaration
of indul-
gence

* This is asserted by DBurnet, and
seems to be acknowledged by the duke
of York. The court endeavoured to

but this was never paid till the latter part
of Willinm's reign. It may be considered
as the beginning of our national debt.

mitigate the effect of the bill brought
into the commons, in consequence of
Coventry's injury ; and so far suceeeded,
that, instead of a partial measure of pro-
tection for the members of the house of
commaons, as originally designed, (which
seemed, I suppose, to carry too marked a
reference to the particular transaction,)
it was turned into a general act, making
it a capital felony to wound with inten-
tion to maim or disfigure. But the name
of the Coventry act has always clung to
this statute. Parl. Hist. 461.

+ The king promised the bankers in-
terest at six per cent., instead of the
money due to them from the exchequer;

It seems to have been intended to follow
the shutting up of the exchequer with a
still more unwarrantable stretch of power,
by granting an injunction to the eredi-
tors who were suing the bankers at law.
According te North (Examen, p. 48
47. ) lord-keeper Bridgman resigned the
great seal rather than comply with this;
and Shaftesbury himself, who succeeded
him, did not venture, if I understand the
passage rightly, to grant an absolute in-
junetion. The promise of interest for
their money seems to have been given
instead of this more illegal and violent
remedy.
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already enjoying a connivance at the private exercise of their
religion, and the declaration expressly refusing them public
places of worship. The plan was most laudable in itself,
could we separate the motives which prompted it, and the
means by which it was pretended to be made effectual. But
in the declaration the king says, ¢ We think ourselves
obliged to make use of that supreme power in ecclesiastical
matters, which is not only inherent in us, but hath been de-
clared and recognised to be so by several statutes and acts of
parliament.” ¢« We do,” he says, not long afterwards,
“ declare our will and pleasure to be, that the execution of
all and all manner of penal laws in matters ecclesiastical,
against whatsoever sort of non-conformists or recusants, be
immediately suspended, and they are hereby suspended.”
He mentions also his intention to license a certain number of
places for the religious worship of non-conforming protest-
ants.*®

It was generally understood to be an ancient prerogative
of the crown to dispense with penal statutes in favour of par-
ticular persons, and under certain restrictions. It was un-
deniable, that the king might, by what is called a “ noli
prosequi,” stop any eriminal prosecution commenced in his
courts, though not an action for the recovery of a pecuniary
penalty, which, by many statutes, was given to the common
informer. He might of course set at liberty, by means of a
pardon, any person imprisoned, whether upon conviction or
by a magistrate’s warrant, Thus the operation of penal
statutes in religion might in a great measure be rendered in-
effectual, by an exercise of undisputed prerogatives; and
thus, in fact, the catholies had been enabled, since the acces-
sion of the house of Stuart, to withstand the crushing severity
of the laws. But a pretension, in explicit terms, to suspend
a body of statutes, a command to magistrates not to put
them in execution, arrogated a sort of absolute power, which
no benefits of the indulgence itself (had they even been less
insidiously offered) could induce a lover of constitutional pri-
vileges to endure.t Notwithstanding the affected distinction

* Parl. Hist. 515. Kennet, 313, cause he would not put it to the declara-
+ Bridgman, the lord-keeper, resigned  tion of indulgence, and was succeeded by
the great seal, according to Burnet, be-  Shaftesbury.
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of temporal and ecclesiastical matters, it was evident that the
king’s supremacy was as much capable of being bounded by
the legislature in one as in the other, and that every law in
the statute-book might be repealed by a similar prothmatmu.
The house of commons voted that the king’s prerog: ative, in
matters ecclesiastical, does not extend to lepeal acts of par-
aposed by llament 3 smd addressed the king to recall his declara-
parioments - tion,  Whether from a desire to protect the non-
conformists in a toleration even illegally obtained, or from
the influence of Buckingham among some of the leaders of
opposition, it appears from the debates that many of those,
who had been in general most active against the court, re-
sisted this vote, which was carried by 168 to 116. The
king, in his answer to this :lt’lilr'i‘b‘- lamented that the
house should question his ecclesiastical power, which had
never heen done before. This brought on a fresh rebuke ;
and, in a second address, they ]]t}HIth’h deny the king’s
right to suspend any law, ¢ “The Ieglshtlw pow er,” th{-
say, ‘ has always been acknowledged to reside in the kmg
and two houses of parliament.” The king, in a speech
to the house of lords, complained much of the opposition
made by the commons; and found a majority of the
former [li*i}'l{lfﬁt':d to support him, though both houses con-
curred in an address against the growth of popery. At
length, against the advice of the bolder part of his
council, but certainly with a just sense of what he
most valued, his ease of mind, Charles gave way to the
public voice, and withdrew his declaration.®

There was indeed a line of policy indicated at this time,

aml with-
drawi,

* Parl. Hist, 517. The presbyterian and some others, advised the king to

party do not appear to have supported
the declaration, at least Birch spoke
against it : Waller, Seymour, sir Robert
Howard in its favour, Baxter says, the
non-conformists were divided in opinion
as to the propriety of availing themselves
of the declaration. P. 99. Birch told
Pepys, some years before, that he feared
some would try for extending the tolera-
tion to papists; but the sober party
would rather be without it than have it
on those terms. Pepys’s Diary, Jan. 31.
1668, Parl. Hist. 546. 561. Father
Orleans says, that Ormond, Arlington,

comply; the duke and the rest of the
council urging him toadhere, and Shaftes-
bury, who had been the first mover of
the project, pledging himself for its suc-
cess : there being a party for the king
among the commons, and a force on foot
enough to daunt the other side. It was
suspected that the women interposed, and
prevailed on the king to withdraw his
declaration. Upon this, Shaftesbury
turned short round, provoked at the
king's want of steadiness, and especially
at his giving up the point about issuing
writs in the recess of parliament.
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which, though intolerable to the bigotry and passion of the
house, would best have foiled the schemes of the ministry ; a
legislative repeal of all the penal statutes both an'mn-,t the
catholic and the protestant dissenter, as far as regarded the
exercise of their religion. It must be evident to any impar-
tial man, that the unrelenting harshness of pfulnnu-nt from
whom no abatement, even in the sanguinary laws against the
priests of the Romish church, had been obtained, had na-
turally, and almost irresistibly, driven the members of that
persuasion into the camp of 1:—rr=rngati\'e, and even furnished
a pretext for that continual intrigue and 'mlqpimcv, which
was carried on in the court f:—f'(hﬂllu I1., as it had been
in that of his father. A genuine toleration would have
put an end to much of this; but, in the circumstances of that
age, it could not have been safely granted without an ex-
clusion from those lllI]J]IL trusts, w hlt’h were to be conferred
by a sovereign in whom no trust could be reposed.

The act of supremacy, in the first year of Elizabeth, had
imposed on all, accepting temporal as well as ecclesiastical
offices, an oath denying the spiritual jurisdiction of the pope.
Hut, though the ]L‘fl.l‘:ﬂ] of this oath, when tendered, incurred
various ]}EI]'ﬂtlH‘« yet it does not appear that any were
attached to its ne ;‘,{Iuct or that the oath was a previous qua-
lification for the cn_]m, ment of office, as it was made h:,r
a subsequent act of the same reign for sitting in the house of
commons. It was found also by cxpeneme that persons at-
tached to the Roman doetrine sometimes made use of strained
constructions to reconcile the oath of supremacy to their
faith.  Nor could that test be offered to peers, who
were excepted by a special provision. For these
several reasons a more effectual security against popish coun-
sellors, at least in notorious power, was created by the
famous test act of 1673, which renders the reception of the
sacrament according to the rites of the church of England,
and a declaration renouncing the doctrine of transubstan-
tiation, preliminary conditions without which no temporal
office of trust can be PI‘lJ{'.'}’Pd * In this fundamental article
of faith, no compromise or equivocation would be admitted
by any member of the church of Rome. And, as the obli-

Test act.

* 25 Car, 2. c. 2. Burnet, p. 490.
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gation extended to the highest ranks, this reached the end
for which it was immediately designed; compelling, not only
the lord-treasurer Clifford, the boldest and most dangerous
of that party, to retire from public business, but the duke of
York himself, whose desertion of the protestant church was
hitherto not absolutely undisguised, to quit the post of lord
admiral.*

It is evident that a test might have been framed to exclude
the Roman catholic as effectually as the present, without
l:euring like this on the protestant non-conformist. But,
though the preamble of the bill, and the whole history of
the transaction, show that the main ubcht was a safeguard
against popery, it is probable that a majority of both houses
liked it the better for this secondary eftect of -Jmmupj out the
presbyterians still more than had been done by previous sta-
tutes of this reign. There took place however a remarkable
coalition between the two parties ; and many who had always
acted as high-church men and cavaliers, sensible at last of
the policy of their common adversaries, renounced a good
deal of the intolerance and bigotry that had characterised the
present parliament. The dissenters, with much prudence or
landable disinterestedness, gave their support to the test act.
In return, a bill was brought in, and, after some debate,
passed to the lords, repealing in a l'_'ﬂIleI.EI'dII}E degree the
persecuting laws against their worship.t The upper house,
perhaps insidiously, returned it with amendments more fa-
vourable to the dIbEsLl'ltLlS, and insisted upon them, after a
conference.T A sudden prorogation very soon put an end

* The test act Legan in a resolution,
February 28, 1673, that all who refuse
to take the oaths and reccive the sacra-
ment, according to the rites of the church
of England, shall be ineapable of all
public employments., Parl. Hist. 556.
The court party endeavoured to oppose
the declaration against transubstantiation,
but of course in vain. Id. 561. 504,

The king had pressed his brother to
receive the sacrament, in order to avoid
suspicion, which he absolutely refused ;
and this led, he says, to the test. Life of
James, p. 482, Dut his religion was long
pretty well krown, though he did not
cease to conform till 1672,

1+ Parl. Hist. 526—585. These de-
bates are copied from those published by

Anchitel Grey,a member of the commons
for thirty years; but his notes, though
collectively most valuable, are sometimes
so brief and ill expressed, that it is hardly
possible to make out their meaning. The
court and church party, or rather some of
them, seem to have much opposed this
bill for the reliefof protestant dissenters,

{ Commens' Journals, 28th and 29th
March, 1673. Lords’ Journals, 24th
and £9th March. The lords were so
slow about this bill that the lower house,
knowing an adjournment to be in con-
templation, sent a message to quicken
them, according to a practice not unusual
in this reign. Perhaps, on an attentive
consideration of the report on the con-
ference (March 29.) it may appear that
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to this bill, which was as unacceptable to the court, as it was
to the zealots of the church of England. It had been
intended to follow it up by another, excl uding all who should
not conform to the established church, from serving in the
house of commons.*®
It may appear remarkable that, as if content with these

prm'isimlq the victorious country party did not remonstrate
against the shutting up of the e\chequer, nor even wage any
direct war against the king’s advisers. They voted, on the
contrary, a ldl,r_[e supply, which, as they did not len:e expli-
citly to recognize the Dutch war, was expr essed to be granted
for the Llng-: E‘{Tld{}rllllldﬁ occasions.T This moderation,
which ought at least to rescue them from the charges of fac-
tion and violence, has been censured by some as :-.mu]u and
corrupt; and would really incur censure, if they had not
attained the great object of breaking the court measures by
other means. But the test act, and their steady ., .
protestation against the suspending prerogative, e
crushed the projects and dispersed the members '

of the cabal. The king had no longer any minister on
whom he could rely, .uul, with his lmlulmt tem;‘rer, Seems
from this time, if not to have abandoned all hope of declaring
ns change of lt‘]lglﬂll, yet to have seen both that and his
other favourite I}r‘u]ELts p{#&TpOIILd without much reluctance.
From a real predilection, from the prospect of gain, and
partly, no doubt, from some distant views of arbitrary power
and a catholic t":mljlhhnwnt, he persevered a lmlg time
in clmgmg secretly to the interest of France; but his active
(:u-npemtlun in the schemes of 1669 was at an end. In the
next session of Oectober, 1673, the commons drove Buck-
ingham from the king’s councils ; they intimidated Arlington
into a change of policy; and, though they did not succeed
in removing the duke of Lauderdale, compelled him to confine
himself chiefly to the affairs of Scotland.®

the lords’ amendments had a tendeney to
let in popish, rather than to favour pro-
testant, dissenters,  Parker says that this
act of indulgence was defeated by his
great hero, archbishop Sheldon, who
proposed that the non-conformists should
acknowledge the war against Charles I.
to he unlawful. Hist. sui temporis,
p. 203, of the translation.

* It was proposed. as an instraction

to the committes, on the test act, that a
elanse should be introduced, rendering
non-conformists ineapable of sitting in
the house of commons. This was lost
by 163 to 107 ; but it was resolved that
a distinet bill should be brought in for
that purpose. 10th March, 1673.

+ Kennet, p. 318,

{ Commons’ Journals, 20th Jan. 1674.
Parl. Hist. 608. 625 649. Burnet.
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CHAPTER XII.

Larl of Danby's Administration — Opposition in the Conunons — Frequently
corripl — Characler (f Lord f)ﬂnhy — Connexion uj" the ir,'lripuﬁ'rr Parly with
France — Its Molives on both Sides— Doubt as to (heir Aceeptance of Money
— Secrel Treaties g‘.‘fu' King with France — Fall of Danby — Hiz Impeach-
ment — Questions arising on i — His Commilment fo the Tower — Pardon
pleaded in Bar — Voles of Buhaps—f!bm:'mm! of Inpeachments by Lis-
solution — Pu_;:rs.ﬁ Plot — Colemar’s Letlers — Godfrey's Death — Injustice
of Judges on the Trials — Parliament dissolved — Exclusion of Duke of York
proposed — Schemes of Shaftesbury and Monmouth — Unsteadiness of the
King — Expedients to avoid the Exclusion — Names of Whig and Tory —
New Council formed by Siv Williom Tewple — Long  Provogation of Parlia-
mend — Petitions and Addresses — Violence of the Commons — Ouxford Par-
fiament — Impeackment of Commoners for Treason constitutional — Filzharris
impeached — Proceedings against b.ﬁqﬁea&urg and his Colleagues — Trinmplh
of the Court — Forfeiture QJI' Charter of London — And of other Places —
Prajects of Lord Russell and Sidney — Dheir Trials — High Tory Principles
{}f the Clergy — Passive Obedience — Some contend for ‘absolute Power —

Filmer — S George Muckenzice — Decree of University of Oxford — Con-
nexion with Louis broken off — King's death,

TuE period of lord Danby’s administration, from 1673 to
R llﬁTB, was full r.?i' chi anery Emd+ t!is&imnlati{m on the
Danvy's ad-  King’s side, of increasing suspiciousness on that of
ministration. - - -

the commons. Forced by the voice of parliament,
and the bad success of his arms, into peace with Holland,
Charles struggled hard against a co-operation with her in the
great confederacy of E-slmm and the empire to resist the
encroachments of France on the Netherlands. Such was in
that age the strength of the barrier fortresses, and so heroic
the resistance of the prince of Orange, that, lli}t\‘.’lthbtﬂll{].lllg
the extreme weakness of Spain, there was no moment in
that war, when the sincere and strenuous intervention of
England would not have compelled Louis XIV. to accept
the terms of the treaty of Aix la Chapelle. It was the
treacherous attachment of Charles II. to French interests
that brought the long congress of Nimeguen to an un-
fortunate termination ; and, by surrendering so many towns
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of Flanders as laid the rest open to future aggression, gave
rise to the tedious struggles of two more wars.*

In the behaviour of the house of commons during this
period, previously at least to the session of 1678, i
there seems nothing which ean incur much repre- fﬁ:::ﬁ::'..fi':;f-
heusion from those who reflect on the king’s cha- i
racter and intentions ; unless it be that they granted -aupplies
rather too hrguh, and did not sufficiently provide against the
perils of the time. But the house of lords contained unfor-
tunately an invincible lll‘ljlil'if}’ for the court, ready to frus-
trate any legislative security for public liberty. Thus the
habeas corpus act, first sent up to that house in 1674, was
lost there in sev ur.;xi successive sessions. The commons
therefore testified their sense of public grievances, and kept
alive an alarm in the nation by resolutions and addresses,
which a phlegmatic reader is sometimes too apt to consider
as faetious or unnecessary. If thm,r seem to have dwelt more,
in some of these, on the [];ng[‘r‘-} of 1e]1gmn, and less on
those of liberty, than we may now think reasonable, it is to
be remembered that the fear of popery has always been the
surest string to touch for effect on the people ; and that the
general clamour against that religion was all mvert]:,r directed
against the duke of York, the most dangerous enemy of
every part of our constitution. The real vice of :
this parliament was not intemperance, but mrruptmn. % the variia:
Clifford, and still more Danby, were masters in an B
art practised by ministers from the time of James I. (cil]ll
which indeed can never be unknown where there exists
a court and a popular assembly,) that of turning to their use
the weapons of mercenary eloquence by office, or blunting
their edge by bribery.t Some who had been onee prominent
in opposition, as sir Robert Howard and sir Richard Temple,

became placemen ; some, like Garraway and sir Thomas

* Temple's Memoirs

t Burnet says that Danby bribed the
less important members, instead of the
leaders; which did not answer so well,
But he seems to have been liberal to ail.
The parlisment has gained the name of
the pensioned.  In that of 1679, sir Ste-
phen Fox was called upon to prodoce an
account of the monies paid to many of

their predecessors. Those who belonged
to the new parliament endeavoured to
defend themsclves, and gave reasons for
their pensions ; but I observe no one says
he did not always vote with the court,
Parl. Hist. 1137. North admits that
great clamour was excited by this disco-
very ; and well it might. See also Dal-
rymple, ii, 92.
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Lee, while they continued to lead the country party, took
money from the court for softening particular votes * ; many,
as seems to have been the case with Reresby, were won by
promises, and the pretended friendship of men in power.t
On two great classes of questions, France and popery, the
commons broke away from all management; nor was
Danby unwilling to let his master see their indocility on
these subjects. But, in general, till the year 1678, by
dint of the means before mentioned, and p'lrtly no doubt
through the honest convietion of many that the king was
not likely to employ any minister more favourable to the
protestant religion and hberties of Lumpe, he kept his
ground without any mauperah]e opposition from ]:mrimmeut i

The earl of Danby had virtues as an English minister,
which serve to extenuate some great errors and an
entire want of scrupulousness in his conduct. Zea-
lous against the church of Roman and the aggran-
dizement of France, he counteracted, while he seemed to
yield to, the prepossessions of his master. If the policy of
England before the peace of Nimeguen was mischievous and
disgraceful, it would evidently have been far more so, had

Character of
the earl of
Danby.

* Burnet charges these two leaders of
opposition with being bribed by the court
to draw the house into granting an enor-
mous supply, as the consideration of
passing the test act ; and see Pepys, Oer.
6. 1666. Sir Robert Howard and sir
Richard Temple were said to have gone
over to the court in 1670 through simi-
lar inducements. Ralph. Roger North
({Examen, p.456.) gives an aceount of
the manner in which men were brought
off from the opposition, though it was
sometimes advisable to let them nomi-
nally continue in it; and mentions Lee,
Garraway, and Meres, all very active
patriots, if we trust to the parliamentary
debates.  But, after all, neither Burnet
nor Hoger North are wholly to be relied
on as to particular instances ; though the
general fact of an extensive corruption be
indisputable.

+ This cunning, self-interested man,
who had been introduced to the house
by lord Russell and lord Cavendish, and
was connected with the country party,
tells us that Danby sent for him in Feb.
1677, and assured him that the jealousies
of that party were wholly without founda-

tion ; that, to his certain knowledze, the
king meant no other than to preserve the
religion and government by law esta-
blished ; that, if the government was in
any danger, it was from those who pre-
tended such a mighty zeal for it. On
finding him well disposed, Danby took
his proselyte to the king, who sssured
him of his regard for the constitution,
and was right loyally believed. Ieres-
bys Memoirs, p. 36.

1 “ There were two things,” says bi-
shop Parker, “which, like Circe's cup,
bewitehed men and turned them into
brutes; viz popery and French interest.
If men otherwise sober heard them onee,
it was sufficient to make them run mad.
But, when those things were laid aside,
their behaviour to bis majesty was with a
becoming modesty.” P, 244, Whenever
the court seemed te fall in with the
national interests on the two points of
France and popery, many of the country
party voted with them on other questions,
though more numerous than their own,
Temple, p. 458, See, too, Reresby,
p. 25. et alibi
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the king and duke of York been abetted by this minister in
their fatal predilection for France. We owe to Danh} s
influence, it must ever be remembered, the marriage of
princess Mary to the prince of Orange, the seed of the
revolution and the act of settlement —a courageous and
disinterested counsel, which ought not to have proved the
source of his greatest misfortunes.® But we cannot pretend
to say that he was altogether as sound a friend to the con-
stitution of his country, as to her national dignity and
interests. I do not mean that he wished to render the king
absolute. But a minister, harassed and attacked in parlia-
ment, is tempted to desire the means of crushing his op-
ponents, or at least of augmenting his own sway. The
mischievous bill that passed the hnuse of lords in 1673,
imposing as a test to be taken by both houses of parliament,
as well as all holding beneficed offices, a declaration that
resistance to persons commissioned by the king was in all
cases unlawful, and that they would never attempt any alter-
ation in the government in church or state, was promoted by

Danby, though it might possibly originate with others.t It

* The king, according to James him-
self, readily consented to the marriage of
the princess, when it was first suggested
in 1675; the difficulty was with her
father. He gaveat last a reluctant con-
sent; and the offer was made by lords
Arlington and Ossory to the prince of
Orange, who reccived it coolly. Life of
James, 501. Temple's Memoirs, p. 397.
When he came over to England in Oct.
1677, with the intention of effecting the
match, the king and duke wished to de-
fer it till the conclusion of the treaty
then in negotiation at Nimeguen; but
“the obstinacy of the prince, with the
assistance of the treasurer, who from that
time entered into the measures and inte-
rests of the prince, prevailed upon the
flexibility of the king to let the marriage
be first agreed and concluded.” P. 508,
[If we may trust Reresby, which is not
perhaps always the case, the duke of
York had hopes of marrying the princess
Mary to the Dauphin; thus rendering
England a province of France. Reres-
by's Memoirs, p. 109.—1845.]

1+ Kennet, p. 332. North's Examen,
p- 61, DBurnet. This test was covertly

YOL. II. H

meant against the Romish party, as well
as more openly against the dissenters.
Life of James, p. 499. Danby set him-
self up as the patron of the church party
and old cavaliers against the two oppos-
ing religions; trusting that they were
stronger in the house of commons. But
the times were so changed that the same
men had no longer the same prineiples,
and the house would listen to no measures
against non-conformists. He propitiated,
however, the prelates, by renewing the
persecution under the existing laws,
which had been relaxed by the cabal
ministry. Baxter, 156.172. Kennet,331.
Neal, 698. Somers Tracts, vii. 336,
Meanwhile, schemes of comprehension
were sometimes on foot ; and the prelates
affected to be desirous of bringing about
an union ; but Morley and Sheldon frus-
trated them all. Baxter, 156. Kennet,
326. Parker, 25. The bishops, how-
ever, were not uniformly intolerant :
Croft, bishop of Hereford, published,
about 1675, a tract that made some noise,
entitled the Naked Truth, fur the pur-
pose of moderating differences. 1t is not
written with extraordinary ability ; but
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was 1]1])1re11t]}r meant as a bone of contention among the
country party, in which presbyterians and old lhulmnmn-
tarians were associated with discontented cavaliers. Besides
the mischief of weakening this party, which indeed the
minister could not fairly he, expected to feel, nothing could
have been devised more unconstitutional, or more advantage-
ous to the court’s projects of arhltrar} power.

It is wrhm!y ]‘H_‘l‘ﬁlhlb that a mimster who, aware of the
dangerous intentions of his sovereign or his tn)]la;lgun-‘,
remains in the cabinet to thwart and countermine them, may
serve the public more i-ﬂertu'l]]v than by retiring from ui’hw
but he will 'EH_“'IFCI.‘]}? succeed in avoiding some material
sacrifices of integrity, and still less of mpumtmn. Danby,
the ‘ostansible ‘adviser ‘of Charles IL., took on himself the
just odium of that hollow and suspicious poliey which ap-
peared to the world. We know indeed that he was con-
cerned, against his own Judfrmem in the king’s secret
receipt of money from France, the price of nf-utr'lhtv, both in
1670 and in 10678, the latter to his own ruin.* Could the
opposition, t]‘lmlg]l not so well '1]Jn|)rixﬂl of these transactions
as we are, be censured for giving little credit to his as-
surances of zeal '1gm|15t that power ; which, though sincere
in him, were so little in unison w1t|1 the disposition of the
court ?  Had they no cause to dread that the great army
smhieuly raised in 1677, on pretence of being omplu:-,etl
against France, might be turned to some worse purposes
more congenial to the king’s temper.t

is very candid and well designed, though
conceding so much as to scandalize his
brethren, Somers Tracts, vii. 268. Biogr.
Brit. art. Croft; where the book is ex-
travagantly over praised. Croft wasone
of the few bishops who, being then very
old, advised his clergy to read James
11.'s declaration in 1687 ; thinking, I
suppose, though in those circumstances
erroncously, that toleration was so good
a thing, it was better to have it irregu-
larly than not at all.

* Charles received 500,000 crowns for
the long prorogation of parliament, from
Nov, 1675 to Feb. 1677. In the be-
ginning of the year 1676, the two kings
bound themselves by a formal treaty (to
which. Danby and Lauderdale, but not

Coventry or Williamson, were privy,) not
to enter on any treaties but by mutual
consent ; and Charles promised, in con-
sideration of a pension, te prorogue or
dissolve parliament, if they should at-
tempt to force such treaties upon him.
Dalrymple, p. 99. Danby tried to break
this off;, but did not hesitate to press the
French cabinet for the money; and
00,0000, was paid. The prinee of Orange
came alterwards through Houvigny to a
knowledge of thisseerct treaty. FP. 117.

+ This army consisted of between
twenty and thirty thousand men, as fine
treops as could be seen ( Life of James,
p. 512.): an alarming sight to those who
denied the lawfulness of any standing
army. It is impossible to doubt, from
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This invineible distrust of the court is the best apology for

that which has given rise to so much censure, the
secret connexions formed by the leaders of opposition
with Louis XIV., through his ambassadors Barillon
and Rouvigny, about the spring of 1678.%*

Connexion of
thie popular;
party with
France. Its
molives on
both sides.

They

well knew that the king’s designs against their liberties had
been planned in concert with Il'mce, and could !nld]y be
rendered effectual without her aid in money, if not in arms.t
If they could draw over this dangerous ally from his side,
and convince the king of France that it was not his interest
to erush their power, they would at least frustrate the sus-

pected conspiracy, and secure

Barillon’s correspondence in Dalrymple,
that the king and duke looked to this
force as the means of consolidating the
rayal authority. This was suspected at
home, and very justly: “ DMany well-
meaning men,” says Reresby, * began to
fear the army now raised was rather in-
tended to awe our own kingdom than to
war against France, as had at first been
sugrested,” 1. 62, And in a former
passage, p. 57., he positively attributes
the opposition to the French war in 1678,
ta “a jealousy that the king indeed in-
tended to raise an army, but never de-
signed to go on with the war ; and to say
the truth, some of the king's own party
wl_-rl: not very sure of the contrary.”

* Dalrymple, p. 129. The immediate
cause of those intrigues was the indigna.
tion of Louis at the princess Mary's
marriage. That event which, as we know
from James himself, was very suddenly
brought about, took the king of France
by surprise. Charles apologised for it to
Barillon, by saying, * I am the only one
of my party, except my brother.” (P. 125.)
This, in fact, was the secret of his ap-
parent relinquishment of French interests
at different times in the latter years of
his reign ; he found it hard to kick con-
stantly against the pricks, and could em-
ploy no minister who went cordially
along with his predilections. He scems
too at times, as well as the duke of York,
to have been seriously provoked at the
unceasing encroachments of France,
which exposed him to so much vexation
at Rome.

The connexion with lords Russell and
Hollis began in March, 1678, though

the disbanding of the army ;

some of the opposition had been making
advances to Barillon in the preceding
November, pp. 129, 131, Seealso® Copies
and Extracts of some Letters written to
him from the Earl of Danby,” published
in 17163 whence it appears that Mon-
tagu suspected the intrigues of Barillon,
and the mission of Rouvigny, lady Rus-
sell's first cousin, for the same purpose, as
early as Jan. 1678 ; and informed Danby
of it, pp. 50. 53. 59,

1 Courtin, the French ambassador who
preceded  Barillon, had been engaged
through great part of the year 1677 ina
treaty with Charles for the prorogation
or dissolution of parliament. After a
long® chaffering, the sum was fixed at
2.000,000 livres: in consideration of
which the King of England pledged
himself to prorogue parliament from
December to April, 1678. It was in
consequence of the subsidy being stopped
by Louis, in resentment of the princess
Mary’s marriage, that parliament, which
had been already prorogued till April,
was suddenly assembled in Februoary.
Dalrymple, p. 111. It appears that
Courtin bad employed French money to
bribe members of the commons in 1677
with the knowledge of Charles; assigning
as a reason, that Spain and the emperor
were distributing money on the other
side. In the course of this negotiation,
he assured Charles that the king of
France was always ready to employ all
his forces for the confirmation and aug-
mentation of the royal authority in Eng-
land, so that he should always be master
of his subjects, and not depend upon
them.

2
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though at a great sacrifice of the continental policy which
they had long maintained, and which was truly nupﬂrtant to
our honour 'md safety. Yet there must be degrees in the
scale of public utility; and, if the liberties of the people were
really Llld‘lﬂgt’l‘ﬂd h}* dmnmtm treachery, it was ridiculous to
think of saving Tournay and Valenciennes at the expense of
all that was dearest at home. This is plainly the secret of
that unaccountable, as it then seemed, and factious opposition,
in the year 16783 which cannot be denied to have served the
ends of France, and thwarted the endeavours of lord Danby
and sir William Temple to urge on the uncertain and half-
reluctant temper of the king into a decided course of policy.*
Louis, in fact, had no desire to see the king of England
absolute over ln-. people, unless it could be done so much by
his own help as to render himself the real master of both. In
the estimate of kings, or of such kings as Louis XIV. all
limitations of sovereignty, all co-ordinate authority of estates
and pmh.unenth, are not only derogatory to the royal dignity,
but m]mmus to the state itself, of which tluw,' distract the
councils and enervate the force. Great armies, prompt obe-
lliuwu, unlimited power over the national resources, secrecy
in council, rapidity in execution, belong to an Lnergetw and
enlightened despotism : we should greatly err in supposing

jealous of the king's power than of the
power of France; for, notwithstanding
all their former warm addresses for hin-

* S¢e what Temple says of this,
p- 460, ; the king raised 20,000 men in
the spring of 1678, and seemed ready to

go into the war; but all was spoiled by
a vote, on Clarges’s motion, that no money
should be granted till satisfuction should
be made as to religion. This irritated
the king so much that he determined to
take the money which France offered
him ; and he afterwards almost compelled
the Dutch to sign the treaty ; so much
against the prince of Orange’s inclina-
tions, that he has often been charged,
though unjustly, with haviog fought the
Lattle of St. Denis after he knew that
the peace was concluded. Danby also,
in his vindieation (published in 1679,
and again in 1710: see State Trials, il
i34}, lays the blame of discouraging the
king from embarking in the war on this
vote of the commons. And the author
of the Life of James I1. says very truly,
that the commons “ were in reality more

dering the growth of the power of France,
when the king had no army, now that he
had one, they passed a vote to have it
immediately disbanded ; and the factious
party, which was then prevalent among
them, made it their only business to be
rid of the duke, to pull down the
ministers, and to weaken the crown,”
P. 512,

In defence of the commons it is 1o be
urged that, if they bad any strong suspi-
cion of the king’s private intrigues with
France for some years past, as in all
likelihood they had, common prudence
would teach them to distrust his pre-
tended desire for war with her; and it
is, in fact, most probable, that his real
object was to be master of a considerable
army.
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that Louis XIV. was led to concur in projects of subverting
our constitution from any jealousy of its contributing to our
prﬂsperln He saw, on the contrary, in the perpetual
drrmg of the ngs and p'u]mmth, a source of feebleness
and vacillation in foreign affairs, and a field for intrigue and
corruption. It was certainly far from his IIESI.E'I‘.E to see a
republic, either in name or effect, established in England ;
but an unanimous loyalty, a spontaneous submission to the
court, was as little consonant to his interests ; and, eupvci’i”y
if amnmpmnml with a willing return of the majority to the
catholie religion, would have put an end to his influence over
the king, and still more certainly over the duke of York.®
He had long been sensible of the advantage to be reaped
from a malecontent party in England. 1In the first years
after the restoration, he kept up a connexion with the ll.l"vcl[.l
pointed commonwealth’s men, w hile their courage was yet
fresh and unsubdued; and in the war of 1665 was very
nearly exciting lnburrﬂtlum both in England and Ireland. +
These schemes of course were suspended, as he grew into
closer f[‘ll:!!l{l‘w}llp with Charles, and saw a surer method of
preserving an ascendancy over the kingdom. But, as soon
as the princess \Iar}"s marriage, mntral:, to the king of
England’s promise, and to the plain intent of all their
clandestine negotiations, displayed his faithless and uncertain
character to the French cabinet, they determined to make
the patriotism, the passion, and the corruption of the house
of commons, minister to their resentment and ambition.

The views of lord Hollis and lord Russell in this eclan-
destine intercourse with the French ambassador were sincerely
patriotic and honourable : to detach France from the king; to
crush the duke of York and popish faction; to procure the
disbanding of the army, the dissolution of a eorrupted l‘lﬂ.l’]iﬂ-

* The memorial of Blanchard to the  + Ralph, p. 116. (Euvres de Louis
prince of Orange, quoted by Dalrymple, X1V, il 204, and v. 67., where we have
p. 201., contains these words: “ Le roi  a curious and characteristic letter of the
auroit ¢té bien faché qu'il eut été absolu  king to d'Estrudes in Jan. 1662, when he
dans ses états; 1'un de ses plus constants had been provoked by some high lan-
mazimes depuis son rétablissement ayant  guage Clarendon had held about the
été, de le diviser davec son parlement, right of the flag.
et de se servir tantot de l'un, tantot de
I'autre, toujours par argenl pour parvenir
4 ses fins,”

H 3
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ment, the dismissal of a bad minister.* They would indeed
have displayed more prudenm in leaving these dark and
{1augur.}us paths of intrigue to the court which was practised
in them. They were concerting measures with the natural
enemy of their country, religion, honour, and liberty ; whose
ohvious policy was to keep the kingdom disunited that it

might be powerless; who had been long abetting the worst
designs of our own court, and who Luulf.l never be expec ted
to a-:,t against popery and dmpntmn, but for the temporary
ends of his ambition. Yet, in the very critical circumstances
of that period, it was impossible to pursue any course with
security ; and the dangers of excessive circumspection and
adherence to gvneral rules may often be as formidable as
those of temerity. The connexion of the ])npuhr party with
France may very probably have frustrated the sinister inten-
tions of the king and duke, by compelling the reduction of
the army, I:hmlg‘h at the prlLe of a great sacrifice of Euro-
pean policy.t Such may be, with unprejudiced men, a
sufficient apology for the “conduct of lord Russell and lord
Hollis, the most public-spirited and high-minded characters
of their age, in this extraordinary and unnatural alliance. Tt
would have been umv{:rrth}r of their virtue to have gone into
so desperate an intrigue with no better aim than that of
ruining lord Danby; and of this I think we may fully a{'qmt
them. The nobleness of Russell's disposition beams forth in

* The letters of Barillon in Dalrymple,
pp. 134. 136. 140, are sufficient proofs of
this. He imputes to l].:l.nbj.rln one place,
p- 142., the design of making the king
absolute, and says: “ M. le due d'Vork
se eroit perdu pour sa religion, si l'ocea-
sion présente ue lui sert 4 soumettre
I'Angleterre; cest une entreprise fort
hardie, et dont le suceés est fort douteux.™
Of Charles himself he says: “Le roi
d' Angleterre balance encore a se porter i
Vextrémité ; son humeur répugne fort au
dessein de changer le gouvernement. Il
est néanmoins entrainé par M. le duc
d'York et par le grand trésorier ; mais
dauns le fond il aimereit mieux que la paix
le mit en état de demeurer en repos, et
riétablir ses affaires, e'est-a-dire, un bon
revenu ; et je erois quiil ne se soucic pas
beaucoup d'etre plus absolu qu'il est. Le

due et le trésorier connoissent bien & qui
ils ont affaire, et eraignent d'étre aban-
donnés par le roi d'Angleterre aux pre-
miers obstaclesconsidérables qu'ils trouve-
ront au dessein de relever Pautorité royale
en Angleterre.”  On this passage it may
be observed, that there is reason to believe
there was no co-operation, but rather a
great distrust, at this time, between the
duke of York and lord Danby. But
Barillon had no doubt taken eare to infuse
into the minds of the opposition those
suspicions of that minister's designs.

t Barillon appears to have favoured
the opposition rather than the duke of
York, who urged the keeping up of the
army. This was also the great object of
the king, who very reluctantly disbanded
it in Jan. 1679, Dalrymple, 207, &c.
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all that Barillon has written of their conferences. Yet, not-
withstanding the plausible grounds of his conduet, we can
hardly avoid wishing that he had abstained from so dan-
gerous an intercourse, which led him to impair, in the eyes of
posterity, by something more like faction than can be ascribed
to any other part of his parliamentary life, the consistency
and ingenuousness of his character.*

I have purposely mentioned lord Russell and lord Hollis
apart from others who were mingled in the same o000
intrigues of the French ambassador, both because §ile

anee of
money by

they were among the first with whom he tampered, eyl
and because they are honourably distinguished by ™™
their abstinence from all pecuniary remuneration, which
Hollis refused, and which Barillon did not presume to offer
Russell. It appears however from this minister’s ac-
counts of the money he had expended in this secret service
of the French crown, that, at a later time, namely about the
end of 1680, many of the leading members of opposition,
sit Thomas Littleton, Mr. Garraway, Mr. Hampden, Mr.
Powle, Mr. Sacheverell, Mr. Foley, received sums of 500 or
300 guineas, as testimonies of the king of France’s munifi-
cence and favour. Among others, Algernon Sidney, who,
though not in par]imuent was very active out of it, is more
than once mentioned. Chiefly because the name of Algernon
Hidup}r had been associated with the most stern and elevated
virtue, this statement was received with great lt'ILILhIﬂ{{!,
and many have ventured to call the truth of these pm_mmuy
gratifications in question. This is certainly a bold surmise ;
though Barillon is known to have been a man of luxuriuus
and expensive habits, and his demands for more money on
account of the English court, which continually oceur in his
correspondence with Louis, may lead to a suspicion that he
would be in some measure a gainer by it. This however
might possibly be the case without actual peculation. But
it must be observed that there are two classes of those who
are alleged to have received presents through his hands ;
one, of such as were in actual communication with himself ;

* This delicate subject is treated with Jobn Russell, in his Life of William
great candour as well as judgment by lord  Lord Russell,

u 4
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another, of such as sir John Baber, a Sccret agent, had
prevailed upon to accept it. Sidney was in the first class;
but, as to the second, cmn]}rehcmlmg Littleton, Hampden,
Sacheverell, in whom it is, for different reasons, as difficult to
suspect pecuniary corruption as in him, the proof is ma-
nifeal;l}' weaker, depending only on the assertion of an
intriguer that he had paid them the money. The falsehood
either of Baber or Barillon would aequit these considerable
men.  Nor is it to be reckoned improbable that persons em-
ployed in this clandestine service should be gmlt:,f of a fraud,
for which they could evidently never be made responsible,
We have indeed a remarkable confession of Coleman, the
famous intriguer executed for the popish plot, to this effect.
He deposed in his examination before the house of commons,
in November, 1678, that he had received last session of
Barillon 25004 to be distributed among members of parlia-
ment, which he had converted to his own use.®* It is doubt-
less possible that Coleman, having actually expended this
money in the manner intended, bespoke the favour of those
whose secret he kept by taking the discredit of such a fraud
on himself. But it is also possible that he spoke the truth.
A similar uncer t'uint}F hangs over the transactions of sir John
Baber. Nothing in the parliamentary conduct of the above-
mentioned gentlemen in 1680 corroborates the suspicion of
an intrigue with France, whatever may have been the case
in 1678.

I must fairly confess, however, that the decided bias of
my own mind is on the affirmative side of this question; and
that principally becanse I am not so much struck, as some
have been, by any violent improbability in what Barillon
wrote to his court on the subject. If indeed we were to
read that Algernon Hldne_',r had been bought over hy Louis
XIV. or Charles 1. to assist in setting up absolute 111{:«1mrch}f
in England, we might fairly oppose our knnwledge of his
1nﬂc‘ui}le and haught}r character, of his zeal, in life and
death, for republican liberty. But there is, I presume, some
mﬂra] distinction between the acceptance of a bribe to desert
or betray our principles and that of a trifling present for

* Parl. Hist. 1035. ; Dalrymple, 200.
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acting in conformity to them. The one is, of course, to be
styled corruption ; the other is repugnant to a generous and
delicate mind, but too much sanctioned by the practice of an
age far less bl‘.‘.l‘l.ll]lﬂ:ﬂl.lﬂ than our own, to have carried with
it any great self-reproach or sense of dt*grmlatimn. It is
tr u]:,F inconceivable that men of such property as sir Thomas
Littleton or Mr. Foley should have accepted 300 or 500
frumeah the sums mentioned ir} Barillon, as the price of
1prﬁhq}r from those political prineiples to which they owed
the esteem of their country, or of an implicit mmpha:m with
the dictates of France. It is sufficiently discreditable to the
times in which they lived, that they should have accepted so
pitiful a gratuity; unless indeed we should in candour resort
to an hy [_Iﬂthll"‘\lh which seems not absurd, that they agreed
among themselves not to offend Louis, or excite his “distrust,
by a refusal of this money. Sidney indeed was, as there is
reason to think, a distressed man ; he had furmeri} been in
connexion with the court of France®, and had persuaded
himself that the countenance of that power might one day
or other be afforded to his darling scheme of a common-
wealth; he had contracted a dislike to the prince of Orange,
and L'n:m*:equmltly to the Dutch alliance, from the same go-
H*rmug‘ motive : is it str ange that one so ecireumstanced
should have accepted a small gratification from the king of
France which implied no dereliction of his duty as an 1"11-
ghshman, or any sacrifice of ]Jl]]l[ll"ll integrity 7 And 1
should be glad to be informed by the idolaters of Algernon
Sidney’s name, what we know of him from authentic and
contemporary sources which renders this ineredible.

* Lounis XIV. tells us, that Sidney
had made proposals to France in 1666
for an insurrection, and asked 100,000
crowns to effect it; which was thought
too much for an experiment.  He tried
to persuade the ministers, that it was
against the interest of France that
England should continue a monarchy.
(Euvres de Lounis X1V. ii. 204, [Sid-
ney's partiality to Franece displays itself
in his Letters to Saville, in 1678, pub-
lished by Hollis. They evince also a
blind eredulity in the popish plot. The
whole of Sidney's conduct is inconsistent

with his having possessed either practical
good sense, or a just appreciation of the
public interests ; and his influence over
the whig party appears to have been
entirely mischievous, though he was not
only a much better man than Shaftes-
bury, which is no high praise, but than
the greater number of that faction, as
they must be ecalled, notwithstanding
their services to liberty. A Tract on
Love, by Algernon Sidney, in Somers
Tracts, wiii. 612., displays an almost
Platonie elegance and delicacy of mind.
—18435.]
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France, in the whole course of these intrigues, held the
seeret rea. Zame in her hands. Mistress of both parties, she
king win might either embarrass the king through parlia-
Frasce ment, if he pretended to an independent course of

policy, or cast away the latter, when he should return to his
former engagements. Hence, as early as May, 1678, a pri-
vate treaty was set on foot between Charles “and Louis, by
which the former obliged himself to a keep a neutrality, if
the allies should not accept the terms offered by France, to
recall all his troops from Flanders within two menths, to
disband most of his army and not to assemble his parliament
for six months ; iIn return he was to receive 0,000,000
livres. This was signed by the king himself on Mtw 7 B
none of his ministers venturing to aﬁu their names.* Yet
at this time he was making outward professions of an
intention to carry on the war. Even in this secret treaty, so
thorough was his insincerity, he meant to evade one of its
articles, that of disbanding his troops. In this alone he was
ruﬂl:, uppmed to the wmhes of France; and her ertlmuln
in disar ming him seems to have been the chief source of
those capricious changes of his disposition, which we find for
three or four years at this penn-:l t Louis again appears not
only to have mistrusted the king’s own inclinations after the
prince of Orange’s marrmge, and his ability to withstand the
eagerness of the nation for war, but to have apprehended
that he might become absolute by means of his army, with-
out standing indebted for it to his ancient ally. In this point
therefore he faithfully served the popular party. Charles
used every endeavour to evade this condition ; E whether it
were that he still entertained hopes of attaining arbitrary
power through intimidation, or that, dreading the violence of
the house of commons, and ascribing it rather to a republican
conspiracy than to his own misconduct, he looked to a
military force as his security. From this motive we may

or does he think that a matter to be done

* Dalrymple, 162.

1 His exclamation at Barillon's press-
ing the reduction of the army to 8000
men is well known : 9 God's fish ! are all
the king of France’s promises to make
me master of my subjects come Lo this !

with 8000 men!" Temple says, * He
scemed at this time (May, 1678,) more
resolved to enter into the war than I had
ever before seen or thought him.”
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account for his strange proposal to the French king of a
league in support of Sweden, by which he was to furnish
fifteen ships and 10,000 men, at the expense of France,
during three years, receiving six millions for the first year,
and four for each of the two next. Louis, as is highly probable,
betrayed this prnlvct to the Dutch government, and thus
irltrhtened them into that hasty signature of the treaty of
I\mwwm-n, which broke up the L(}IIft'{lEI"'l(‘}F, and accom-
]ﬂrahul the immediate objects of his ambition. No longer
in need of the court of England, he determined to punish it
for that duplicity, which none resent more in others than
those who are accustomed to prcu,tiw it. He refused Charles
- the pension stipulated by the private treaty, alleging that its
conditions had not been performed ; and urged on Montagu,
with promises of mde:mnhmtmn, to hrtm}' as much as he
knew of that secret, in order to ruin lord Danby.*

The ultimate cause of this minister’s fall may thus be de-
duced from the best action of his life ; though it 5 .
ensued immediately from his very cuip-ﬂ:—h, weakness i
in aiding the kmgq inclinations towards a sor- Pechmet
did bargaining with France. It is well known that the
famous letter to Montagu, empowering him to make an offer
of neutrality for the price of 6,000,000 livres, was not onl
written by the king’s express order, but that Charles attested
this with his own signature in a postseript.

This bears date five th}r% after an act had absolutely passed
to raise money for carrying on the war; a circumstance
worthy of particular attention, as it both puts an end to every
pretext or apology which the least serupulous could venture
to urge in behalf of this negotiation, and justifies the whig
party of England in an invincible distrust, an inexpiable
hatred, of so perfidious a cozener as filled the throne. But,
as he was beyond their reach, they exercised a constitutional
right in the uupe‘whment of his responsible minister.  For
mapunmhl{. he surely was ; though, strangely mistaking the
nbllg'ttmns of an Lnghsh statesman, Danby seems to fanc
in his printed defence that the kmgs order would be suffi-
cient warrant to justify obedience in any case not hte.ral]}r

* Dalrymple, 178. et post.
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unlawful. I believe,” he says, ¢there are very few subjects
but what would take it ill not to be obeyed by their servants;
and their servants might as justly expect their master’s pro-
tection for their obedience.” The letter to Montagu, he
asserts, ““was written by the king’s command, upon the
wlgect of peace and war, wherein his majesty alone is at all
times sole }mlge, and ought to be obeyed not only by any
of his ministers of state, but by all his sulgectm” *  Such
were, in that age, the monarchical or tory maxims of go-
vernment, which the impeachment of this minister con-
tributed in some measure to overthrow. As the king’s

authority for the letter to \Imltdgu was an undeniable fact,
evidenced by his own hand-writing, the commons in im-
peaching lord Danby went a great way towards establishing
the principle that no minister can shelter himself behind the
throne by ]ﬁmdmg obedience to the orders of his Smerwgu.
He is considered, in the modern theory of the constitution,
answerable for the justice, the honesty, the utility of all
measures emanating from the crown, as well as for their
legality ; and thus the executive administration is rendered
subordinate, in all great matters of lmlic}', to the super-
intendence and virtual control of the two houses of parlia-
ment. It must at the same time be admitted that, t]nﬂugh
the heat of honest indignation and some less worthy passions
on the one hand, through uncertain and crude prmmplus of
constitutional law on the other, this just and necessary im-
peachment of the ear] of Danby was not so conducted as to
be exempt from all reproach. The charge of high treason
for an offence manifestly amounting un]y to misdemeanour,
with the purpose, not ll&l’hﬂ]}b of taking the life of the
accused, but at least of procuring some punishment beyond
the lawt, with the strange mixture of articles, as to which
there was no presumptive proof, or which were evidently
false, such as concealment of the popish plot, gave such a

seem to render it very doubtful whether
they would have spared his life. DBut it
i3 to be remembered that they were ex-
asperated by the pardon be bad clandes-

* Memoirs relating to the Impeach-
ment of the Earl of Danby, 1710, pp.
151.227. State Trials, vol. xi.

t The violence of the next house of

commons, who refused to acquiesce in
Danby’s banishment, to which the lords
had changed their bill of attainder, may

tinely obtained, and pleaded in bar of
their impeachment.
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character of intemperance and faction to these proceedings,
as may lead superficial readers to condemn them altogether.®
The mmpllam:u of Danby with the king’s corrupt ])U]I{'} had
been highly culpable, but it was not unprecedmted it was
even conformable to the court standard of duty; and as it
sprang from too inordinate a desire to retain power, it would
have found an appropriate and adequate chastisement in
exclusion from office. We judge perhaps somewhat more
favourably of lord Danby than his contemporaries at that
juncture were warranted to do ; but even then he was rather
a minister to be pulled down than a man to be severely
punished. His one great and undeniable service to the
protestant and Enghsh interests should have palliated a
multitude of errors. Yet this was the main-spring and first
source of the intrigue that ruined him.

The impeachment of lord Danby brought forward several
material discussions on that part of our constitu- .0
tional law, which should not be passed over in this JRoiine

E‘Lﬂpciac.hmcnl.
place. 1. As soon as the charges presented by the commiment

commons at the bar of the upper house had been pethetomet.
read, a motion was made that the earl should withdraw ;
and another afterwards, that he should be committed to the
Tower : both of which were negatived by consider able ma-
jorities.t  This refusal to commit on a -::h'wge of treason
had created a dispute between the two houses in the instance
of lord Clarendon.f In that case, however, one of the
articles of impeachment did actually contain an unquestion-
able treason. But it was contended with much more force
on the present occasion, that if the commons, by merely
using the word traitorously, could alter the character of of-
fences which, on their own showing, amounted but to misde-
meanours, the boasted certainty of the law in matters of
treason would be at an end; and unless it were meant that
the lords should pass sentence in such a case against the
received rules of law, there could be no pretext for their

* The impeachment was carried by Eighteen peers entered their protests;
79 to 116, Dee. 19, A motion, Dee. 21. Halifax, Essex, Shaftesbury, &c.
to leave out the word traitorously, was } State Trials, vi. 351. et post. Hat-
lost by 179 to 141. sell's Precedents, iv. 176.
1t Lords' Journals, Deec. 26. 1678,
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refusing to admit the accused to bail. Even in Strafford’s
case, which was a condemned precedent, they had a general
charge of high treason upon which he was committed; while
the offences alleged against Danby were stated with particu-
larity, and upon the face of the articles could not be brought
within any reasonable interpretation of the statutes relating
to treason. The house of commons faintly urged a remm'k-
able clause in the act of Edward IIL., which provides that, i
case of any doubt arising as to the nature of an ﬂﬂEIlL‘
charged to amount to treason, the judges should refer it to
the sentence of parliament; and maintained that this invested
the two houses with a declaratory power to extend the
penalties of the law to new offences which had not been
clearly provided for in its enactments. But, though some-
thmn' like this might possibly have been in cuutemplauun
mth the framers of that statute, and prt-cedenta were not
absolutely wanting to support the construction, it was so
repugnant to the more equitable principles of eriminal law
which had begun to gain ground, that even the heat of
faction did not induce the commons to insist upon it. They
may be considered however as having carried their point;
for, though the prorogation and subsequent dissolution of
the present parliament ensued so quickly that nothing more
was done in the matter, yet when the next house of com-
mons revived the impeachment, the lords voted to take
Danby into custody without any further objection.* It
ought not to be inferred from hence, that they were wrong in
refusing to commit; nor do I conceive, noh'.'lthstandmg
the latter precedent of lord Oxford, that any rule to the
contrary is established. In any future case it ought to be
open to debate, whether articles of impeachment pretending
to contain a charge of htgh treason do substantially set
forth overt acts of such a erime ; and, if the house of Tords
shall be of opinion, either by mnsultmg the judges or other-
wise, that no treason is specially al]eged., they should,
notwlthstandmg any techunical words, treat the offence as a
misdemeanour, and admit the accused to bail. T

* Lords' Journals, April 16. “that, in the transaction of this affair,
+ “The lord privy scal, Anglesea,ina  were two great points gained by this
conference between the two houses,” said, house of commons: the first was, that
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2. A still more important question arose as to the
king’s right of pardon upon a parliamentary im-
peachment. Danhv, who had absconded on the
unexpected revival of these proceedings in the new
]mrhanwut, ﬂm]mg that an act of attainder was ]lI-(E]} to pass
against him, in consequence of his flight from justice, surren-
dered himself to the usher of the black rod ; and, on being
required to give in his written answer to the -::harges of the
COMIMONS, ]ﬂmded a pardon, secretly obtained from the klllg‘,
in bar of the prosecution.¥ The commons resolved that the
pardon was illegal and void, and ought not to be pleaded in
bar of the impeachment of the commons of England. They
demanded judgment at the lords’ bar against Danby, as having
put in a void plea. They resolved, with that Lulp.thle violence
which dlstmgulhhcd this and the sue ceeding house of com-
mons, in order to deprive the accused of the assistance of
counsel, that no commoner whatsoever should presume to
maintain the validity of the pardon pleaded by the earl of
Danby without their consent, on pain of being accounted a
betrayer of the liberties of the commons of England.t They
denied the right of the bishops to vote on the validity of this
pardon. Tlm} demanded the appointment of a committee
from both houses to regulate the form and manner of pro-
ceeding on this unpmc]nm,nt as well as on that of the five
lords accused of lmrtlupatmn in the popish plot. The upper
house gave some signs of a vacillating and temporizing spirit,
not by any means unaccountable. They acceded, after a first

Pardon
lended
n bar.

impeachments made by the commons in
one parliament continued from session to
session, and parliament to parliament,
notwithstanding prorogations or dissolu-
tions : the other point was, that in cases
of impeachments, upon special matter
shown, if the modesty of the party directs
him not to withdraw, the lords admit
that of right they ought to order him to
withdraw, and that afterwards he ought
to be committed. But he understood
that the lords did not intend to extend
the points of withdrawing and eownmit-
ting to general impeachments without
special matter alleged ; else they did not
know how many might be picked out of
their house on a sudden.”

Shaftesbury said, indecently enough,
that they were as willing to be rid of the
earl of Danby as the commons; and
cavilled at the distinction between general
and special impeachments, Commons’
Journals, April 12, 1679. On the im-
peachment of Scroggs for treason, in the
next parlinment, it was moved to commit
him ; but the previous question was car-
ried, and he was admitted to bail; doubt-
less because no sufficient matter was
alleged. Twenty peers protested. Lords'
Journals, Jan. 7. 1681.

* Lords’ Journals, April 25.
Hist. 1121, &c.

1 Lords’ Journals, May 9. 1679,

Parl.
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refusal, to the pmpﬁmtmn of a committee, thongh manifestly
ﬁt~-1g1u*d to encroach on their own exclusive claim of |mls-
cature.* But they came to a resolution that the bllllltmll
lords had a right to sit and vote in parliament in capital
cases, until judgment of death shall be pronounced.t The
commons of course protested ngmmt this vote T ; but a pro-
rogation soon dropped the curtain over their {I]IIer(-m*Lﬂ; and
Ihulw.'s impeachment was not acted upon in the next par-
liament.

There seems to be no kind of pretence for objecting to the
votes of the bishops on such preliminary questions
as may arise in an impeachment of treason. It is
true that ancient custom has so far engrafted the provisions
of the ecclesiastical law on our constitution, that EI]L}" are
bound to withdraw when judgment of life or death is pro-
nounced ; thuugh even in this the} always do it with a
prutht.uiml of their right to remain. This, once claimed
as a privilege of the church, and reluctantly admitted by the
state, became, in the ]apae of ages, an exclusion and hadgp of
inferiority. In the constitutions of Clarendon, under Henry I1.,
it is enacted, that tlw bishops and others holding s]mltu'ﬂ
benefices ¢ in capite ” should give their attendance at trials in
parliament, till it come to sentence of life or member. This,
al t]luugh perhaps too ancient to have authority as statute law,
was a sufficient evidence of the constitutional usage, where
nothing so material could be alleged on the other side. And,

as the nr:mual ]]uwiege was built upon nothing better tlmu
the narrow superstitions of the canon law, there was no rea-
sonable pretext for carrying the exclusion of the spiritual lords
farther than certain and constant precedents required. Though
it was true, as the enemies of lord Danby urged, that by voting
for the validity of his pardon, they would in effect determine

Votes of
Lishops.

* Lords' Journals, May 10. and 11.
After the former vote 50 peers, out of
107 who appear to have been present,
entered their dism:nt; and another, the
earl of Leicester, is known to have voted
with the minority. This unusual strength
of opposition, no doubt, produced the
change next day.

T May 18. Twenty-one peers were
entered as dissentient. The commans

inquired whether it were intended by
this that the bishops should vote on the
pardon of Danby, which the upper house
declined to answer, but said they could
not vote on the trial of the five popish
lords, May 15. 17. 27,

{ See the report of a committee in
Journals, May 26. or Hatsell's I'rece-
dents, iv. 374.
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the whole question in his favour, yet there seemed no serious
reason, considering it abstractedly from party views, why they
should not thus indireetly be restored for once to a privilege,
from which the prejudices of former ages alone had shut
them out.

The main point in controversy, whether a general or special
pardon from the king could be pleaded in answer to an im-
peachment of the commons, so as to prevent any further
proceedings in it, never came toa regular decision. Tt was
evident that a minister who had influence enough to obtain
such an indemmnity, mi{__rllt set both houses of parliament at
defiance ; the pretended responsibility of the crown’s advisers,
accounted the palladium of our constitution, would be an idle
numkur}', if not only |muishnn?nt could be averted, but mquiry
frustrated. Even if the king could remit the penalties of a
guilty minister’s sentence upon impeachment, it would be
much, that public indignation should have been excited against
him, that suspicion should have been turned into ])rrmﬂ that
shame and reproach, irremissible by the great seal, should
avenge the wrongs of his country. It was always to be pre-
sumed that a sovereign, undeceived by such a judicial inquiry,
or sensible to the general voice it roused, would voluntarily,
or at least prudently, abandon an unworthy favourite. Though
it might be admitted that long usage had established the royal
prerogative of granting pardons under the great seal, even
before trial, and that such pardons might be pleaded in bar,
(a prerogative indeed which ancient statutes, not repealed,
though gone into disuse, or rather in no time acted upon, had
attempted to restrain,) yet we could not infer that it extended
to cases of impeachment. In ordinary criminal proceedings
by indictment the king was before the court as prosecutor,
the suit was in his name ; he might stay the process at his
pleasure, by entering a “ noli prosequi;” to pardon, before
or after judgment, was a branch of the same prerogative ; it
was a great constitutional trust, to be exercised at his discre-
tion. But in an appeal, that is, an accusation of felony,
brought by the injured party, or his next of blood, a proceed-
ing wherein the king’s name did not appear, it was undoubted
that he could not remit the capital sentence. The same prin-
ciple seemed applicable to an impeachment at the suit of the

VOL. II. 1
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commons of England, demanding justice from the supreme
tribunal of the other house of parliament. It could not be
denied that James had remitted the whole sentence upon lord
Bacon. But impeachments were so unusual at that tume, and
the privileges of parliament so little out of dispute, that no
great stress could be laid on this precedent.

Such must have been the course of arguing, strong on
political, and Hl]ﬁlluu& on legal grﬂun{ls, which induced the
commons to resist the plea put in by lord Danby. Though
this question remained in suspense on the present oceasion, it
was finally decided by the legislature in the act of settlement ;
which provides that no pardon under the great seal of Enghnd
be ];Ieml able to an lmpmvhmenf of the commons in parll.i—
ment.* These expressions seem tacitly to concede the erown’s
right of granting a pardon after sentence ; which, though
perhaps it could not well be distinguished in point of law
from a pardon pleadable in bar, stands on a very different
footing, as has been observed above, with respect to consti-
tutional policy. Accordingly, upon the impeachment of the
six peers who had been concerned in the rebellion of 1715,
the house of lords, after sentence ]}il‘iSE(L ]m'-.-'ing come to a
resolution on debate that the king had a right to reprieve
in cases of impeachment, addressed him to exercise that
prerogative as to such of them as should deserve his
mercy ;3 and three of the number were in consequence
pardoned.t

3. The impeachment of Danby first brought forward an-
avatement Other question of hardly less magmtude, and remark-
Temiesch- able as one of the few great points in constitutional
disolution: Jaw, which have been discussed and finally settled
within the memory of the present generation: I mean the
continuance of an impeachment by the commons from one
parliament to another. Though this has been put at rest by
a determination altogether consonant to maxims of expediency,
it seems proper in this place to show briefly the grounds upon
which the argument on both sides rested.

In the earlier period of our parliamentary records, the

* 13W.III. . 2. and one of the managers on the impeach-
t+ Parl. Hist. vii. 283. Mr. Lechmere, ment, had most confidently denied this
avery ardent whig, then solicitor-general, prerogative. Id. 233,
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business of both houses, whether of a legislative or judicial
nature, ﬂmugh often very multifarious, was duq[ntchetl with
the rapidity natural to comparatively rude times, by men im-
patient of delay, unused to doubt, and not ecautious in the
proof of facts or attentive to the subtleties of reasoning. The
session, generally speaking, was not to terminate till the pe-
titions in parliament for redress had been disposed of, whether
decisively or by reference to some more permanent tribunal.
Petitions for alteration of the law, pre&euted Iw the commons
and assented to by the lords, were drawn up into statutes hn,
the king’s council just before the pr nrnganun or dissolution.
They fell naturally to the ground, if the session closed before
thev could be submitted to the king’s pleasure. The great
t‘rmmre that took place in the reign of Henry VI., by passing
bills Lumplete in their form t]lrmwh the two houses instead
of thltmn-. while it rendered l'!'l"llllil'.!ﬁt to every eye that dis-
tinction between Iegtshtn‘e and judicial proceedmgs which the
simplicity of older times had half concealed, did not affect this
constitutional principle. At the close of a session, every bill
then in progress through ]ﬂrllamem became a nulhtﬁ, and
must pass again through all its stages before it could be ten-
dered for the royal assent. No sort of difference existed in
the effect of a prorogation and a dissolution ; it was even
maintained that a session made a parliament.

During the fifteenth and sixteenth centuries, writs of error
from inferior courts to the house of lords became far less
usual than in the preceding age ; and when they occurred, as
error could only be assigned on a point of law uppmrmﬁ on
the record, they were quickly decided with the assistance of
the judges. But, when they grew more frequent, and espe-
cially when appeals from the chancellor, requiring often a
tedious examination of depositions, were brought before- the
lords, it was found that a sudden prorogation might often in-
terrupt a decision ; and the question arose, whether writs of
error, and other proceedings of a similar nature, did not, ac-
cording to precedent or analﬂg}?, cease, or in technical language
abate, at the close of a session. An order was accordingly
made by the house on March 11. 1673, that “ the lords
committees for privileges should inquire whether an appeal
to this house either by writ of error or petition, from the pro-

12
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ceedings of any other court being depending, and not deter-
mined in one session of parliament, continue in statu quo
unto the next session of parliament, without renewing the
writ of error or petition, or beginning all anew.” The com-
mittee reported on the 20th of Mareh, after mis-reciting the
order of reference to them in a very remarkable manner, by
omitting some words and interpolating others, so as to make
it far more extensive than it really was®, that upon the con-
sideration of ]Il‘('(‘.{*llﬂllts, which they specify, they came to a
resolution that ¢ businesses depending in one parliament or
session of parliament have been continued to the next session
of the same parliament, and the proceedings thereupon have
remained in the same state in which they were left when last
in agitation.” The house approved of this resolution, and
ordered it accordingly.t

This resolution was decisive as to the continuance of ordi-
nary judicial business beyond the termination of a session. It
was still open to dispute whether it might not abate by a dis-
solution. And the peculiar case of impeachment, to which,
after the dissolution of the long parliament in 1678, every
one’s attention was turned, seemed to stand on different
grounds. It was referred therefore to the committee of pri-
vileges, on the 11th of March, 1679, to consider whether
petitions of appeal which were presented to this house in the
last parliament be still in force to be proceeded on. Next
day it is referred to the same committee, on a report of the
matter of fact as to the impeachments of the earl of Danby
and the five popish lords in the late parliament, to consider
of the state of the said impeachments and all the ineidents
relating thereto, and to report to the house. On the 18th of
March lord Essex reported from the committee, that,  upon
perusal of the judgment of this house of the 20th of March,
1673, they are of opinion, that in all cases of appeals and
writs of error they continue, and are to be proceeded on, in
statu quo, as they stood at the dissolution of the last parlia-
ment, without beginning de novo . . . . . And, upon

* Instead of the words in the order, in their legislative capacity.” The im-
“ from the proceedings of any other portance of this ﬂltﬂmli_uﬂ as to the
court,” the following are inserted, * or question of impeachment is obvious,

any other business wherein their lordships 1+ Lords' Journals,
act as in a court of judicature, and not
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consideration had of the matter referred to their lordships
concerning the state of the impeachments brought up from
the house of commons the last parliament, &ec. . . . . they
are of opinion that the dissolution of the last parliament doth
not alter the state of the impeachments brought up by the
commons in that parliament.” 'This report was taken into
consideration next day by the house; and after a debate,
which appears from the Jﬂllll'll"l]*!. to have lasted some time,
and the previous question moved and lost, it was resolved to
agree with the committee.*

This resolution became for some years the acknowledged
law of parliament. Lord Staflord, at his trial in 1680, hav-
ing requested that his counsel might be heard as to the point,
whether impeachments could go from one parliament to an-
other, the house took no notice of this question ; though they
consulted the judges about another which he had put, as to
the necessity of two witnesses to every overt act of treason.t

Lord Danby and chief-justice Seroggs petitioned the lords in

the Oxford parliament, one to have the charges against him
dismissed, the other to be bailed ; but neither take the ob-
jection of an intervening dissnlutiml.I And lord Danby,
after the dissolution of three successive parliaments since that
in which he was impeached, having lain for three years in
the Tower, when he applied to be enlarged on bail by the
court of king’s bench in 1682, was refused by the judges, on
the ground of their incompetency to meddle in a parliamentary
impeachment ; though, if the prosecution were already at an
end, he would have been entitled to an absolute dischar ge.
On Jefferies  becoming chief justice of the king’s bench,
Danby was admitted to bail.§ But in the parliament of
1685, the impeached lords having petitioned the house, it
was resolved, that the order of the 19th of March, 1679, be
reversed a.mi annulled as to impeachments ; and they were
consequently released from their recognizances. ||

* Lords' Journals. Seventy-eight peers & Shower's Reports, ii. 335. # He
were present. was bailed to appear at the lords’ bar the
+ Id. 4th Dee. 1680. first day of the then next parliament.”
{ Lords' Journ. March 24. 1681. The ‘The catholic lords were bailed the next
very next day the commons sent a mes- day. This proves that the impeachment
sage to demand judgment on the impeach-  was not beld to be at an end.
ment against him.  Com. Journ. Mareh [| Lords' Journals, May 22, 1685.
25.

I 3
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The first of these two contradictory determinations is not
certainly free from that reproach which so often contaminates
our precedents of parliamentary law, and renders an honest
man reluctant to show them any greater deference than is
strictly necessary. It passed (lulmtr the violent times of the
popish plot; and a contrary resulutmn would have set at
liberty the five catholic peers committed to the Tower, and
enabled them probably to quit the kingdom before a new im-
peachment could be preferred. It must be acknowledged, at
the same time, that it was borne out, In a considerable
degree, by the terms of the order of 1673, which seems
liable to no suspicion of answering a temporary purpose ;
and that the court party in the house of lords were powerful
enough to have withstood any flagrant innovation in the law
of ]mrhmnent As for the second resolution, that of 1685,
which reversed the former, it was passed in the very worst of
times ; and, if we may believe the protest, mgnml by the
earl of Anglesea and three other peers, with great precipita-
tion and neglect of usual forms. It was not however an-
nulled after the revolution; but, on the contrary, received
what may seem at first blght a certain dugne of confirma-
tion, from an order of the house of lords in 1690, on the
petitions of lords Salisbury and Peterborough, whoe had been
inpeached in the preoeding parliament, to be discharged ;
which was done, after reading the resolutions of 1679 and
1685, and a long debate thereon. But as a general pardon
had come out in the mean time, by which the judges held
that the offences imputed to these two lords had been dis-
charged, and as the commons showed no disposition to follow
up their impeachment against them, no parliamentary reason-
ing can perhaps be founded on this precedent.* In the case
of the duke of Leeds, impeached by the commons in 1605,
no further proceedings were had ; but the lords did not make
an order for his discharge from the accusation till five years
after three dissolutions had intervened ; and grounded it
upon the commons not proceeding with the impeachment.

* Upon considering the proceedings latter day, there can be little doubt that
in the house of lords on this subjeet, their release had been chicfly grounded
Oct. 6. and 50. 1690, and especially the on the act of grace, and not on the aban-
protest signed by eight peers on the donment of the impeachment,
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They did not, however, send a message to inquire if the
commons were ready to proceed, which, according to parlia-
mentary usage, would be required in case of a pending
uuyv.u.hmmt. The cases of lords Somers, Orford, and
Halifax were similar to that of the duke of Leeds, except
that so long a period did not intervene. These instances
therefore rather tend to confirm the position, that impeach-
ments did not ipso facto abate by a dissolution, notwith-
standing the reversal of the order of 1679. In the case of
the earl of Oxford, it was formally resolved in 1717, that an
impeachment does not determine by a prorogation of parlia-
ment ; an authority conclusive to those who maintain that no
difference exists in the law of parliament between the effects
of a prorogation and a dissolution.  But it is diffienlt to
make all men consider this satisfacto

The question came finally before hﬂth houses of parliament
in 1701, a dissolution ]nwng intervened during the impeach-
ment of Mr. Hastings ; an impeachment \\h]L]], far unlike
the rapid proceedings of former ages, had already been for
three years before the house of lords, and seemed likely to
run on to an almost interminable length. It must have been
abandoned in despair, if the prosecution had been held to
determine by the late dissolution. The general reasonings,
and the force of ;}recedentq on both sides, were urged with
great ablllty, and by the prlm.‘lpa] ‘*:‘r[lEﬂkE‘]‘:: i both houses ;
the lawyers generally inclining to maintain the resolution of
1085, that impeachments abate by a dissolution, but against
still greater names which were united on the opposite side.
In the end, after an ample discussion, the continuance of im-
peachmmtq, in spite of a dissolution, was carried by very
large majorities ; and this decision, so deliberately taken, and
so free from all suspicion of partiality, (the majority in nei-
ther house, especially the upper, bearmg any preludu'e against
the accused person,) as well as so consonant to principles of
utility and constitutional pohc}r, must for ever have set at
rest all dispute upon the question.

The year 1678, and the last session of the parliament that
had continued since 1661, were memorable for the ;..
great national delusion of the popish plot. For r
national it was undoubtedly to be called, and by no means

1 4
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confined to the w]‘ug or opposition party, either in or out of
parliament, though it gave them much temporary strength.
And though it were a most unhappy instance of the credulity
begotten by heated passions and wmistaken reasoning, yet
there were eircumstances, and some of them very 5mgu1ar in
their nature, which explain and furnish an apology for the
lnuhlu, error, and whieh 1t 1s nmremlpurtant to pulnt out and
keep in mind, than to inveigh, as is the custom in modern
times, against the factiousness and bigotry of our ancestors.
For T am persuaded that we are far from being secure from
similar public delusions, whenever such a eoncurrence of
coincidences and seeming probabilities shall again arise, as
misled nearly the whole people of England in the popish
plot.*
It is first to be remembered that there was really and truly
a popish plot in being, though not that which Titus Oates
and his associates pretended to reveal, — not merely in the
sense of Hume, who, arguing from the general spirit of
[}ruwh'nbm in that religion, says there is a perpetual con-
spiracy against all governments, protestant, 1 ‘-Iah{mlenl:, and
pagan, but one alert, enterprising, effective, in direct opera-
tion against the Ebf&h]l*«hﬁtl protestant religion in England.
In this plot the king, the duke of York, and the king of
France were chief conspirators ; the Romish PTIP"&t‘N, and
especially the jesuits, were eager co-operators. Their ma-
cotemants  Chinations and their hopes, long-suspected, and in a
feter general sense known, were divulged by the seizure
and publication of Coleman’s letters.  We have here,” he
says, in one of these, “a might}" work upon our hands, no
less than the conversion of three kingdoms, and by that per-
haps the utter subduing of a pestilent heresy, which has a
long' time domineered over this northern world.  There were
never such hopes since the death of our queen Mary as now
n our d'ws. Giod hath given us a prmce, who is become (1
may say i}y miracle) zealous of being the author and instru-
ment of so glorious a work 3 but the opposition we are sure

* Bishop Parker is not wrong in say- discovery of Oates's plot, they readily
ing that the house of commons had so  believed every thing he said; for the
long accustomed themselves to strange had long expected whatever he declared.
fictions about popery, that, upon the first  Hist, of his own Time, p. 248,
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to meet with is also like to be great; so that it imports us to
get all the aid and assistance we can.” These letters were
addressed to Father la Chaise, confessor of Louis XIV., and
displayed an intimate connexion with France for the great
purpose of restoring popery. They came to ilght at the very
period of Oates’s discovery ; and though not giving it much
real confirmation, could hardly fail to make a powerful im-
pression on men unaccustomed to estimate the value and
bearings of evidence.®

The i."ﬂll‘:llll‘ul["'p Rup}:mtd to have been concerted by the
jesuits at St. Omer, and in which so many English catholies
were implicated, chiefly consisted, as is well known, in a
scheme of assassinating the king. Though the obvious false-
hood and absurdity of much that the witnesses deposed in rela-
tion to this plnt render it absolutely ineredible, and fully acquit
those unfortunate victims of iniquity and prejudice, it could
not appear at the time an extravagant supposition, that an
eager mtrlgumg faction should have considered the king’s
life a serious obstacle to their hopes. Though as much
attached in heart as his nature would permit to the catholic
religion, he was e\-‘idenﬂy not inclined to take any effectual
measures in its favour ; he was but one year older than his
brother, on the contingency of whose succession all their
hopes rested, since his heiress was not only brought up in
the protestant faith, but united to its most strenuous de-
fender. Nothing could have been more anxiously wished at
St. Omer than the death of Charles ; and it does not seem
|u||n obable that the atrocious fictions of Oates may have been
origina I:-,r huggeated by some actual, though vague, projects
of assassination, which he had heard in discourse among the
ardent spirits of that college.

The popular ferment which this tale, however undeserving
of eredit, excited in a predisposed multitude, was 4.,
naturally wrought to a higher pitch by the very &ih:

mandbury
extraordinary circumstances of sir Edmondbury Godlrey.

* Parl. Hist. 1024, 1035. State Trials, sage in the letters is not deficient in
vii. 1. Kennet, 327. 337. 851. North's acuteness. In faet, this not only con-
Examen, 120. 177. Ralph,386. Burnet, victed Coleman, but raised a general con-
i. 555. Seroggs tried Colewan with mueh  vietion of the truth of a plot —and a
rudeness and partiality ; but his sum- plot there was, though not Oates's.
ming up in reference to the famous pas-
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Godfrey’s death. Even at this time, although we reject the
imputation thrown on the eatholics, and especially on those
who suffered death for that murder, it seems impossible to
frame any hypothesis which can better account for the facts
that seem to be authenticated. That he was murdered by
those who designed to lay the charge on the papists, and
aggravate the puhhc fury, may pass with those who rely on
such writers as Roger Nor th *, but has not the slightest cor-
roboration from any evidence ; nor does it seem to hme heen
suggested by the contemporary libellers of the court party.
That he might have had, as an active magistrate, private
enemies, whose revenge took away his life, which seems to
be Hume's L'un]ecture, 1s hardly more satisfactory ; the ene-
mies of a magistrate are not likely to have left hlb person
unplundered nor is it usual for justices of the peace, mure*h,'
on account of the discharge of their ordinary duties, to incur
such desperate resentment. That he fell hy his own hands
was doubtless the suggestion of those who aimed at discredit-
ing the plot; but it is impossible to reconcile this with the
marks of vm]ence which are so p-:-snn'e]\,' sworn to have
appmred on his neck; and, on a later investigation of the
subject in the year 1682, when the court had become very
powerful, and a belief in the plot had grown almost a mark
of disloyalty, an attempt made to prove the self-murder of
Godfrey, in a trial before Pemberton, failed altogether ; and
the result of the whole evidence, on that oceasion, was
strongly to confirm the supposition that he had perished by
the hands of assassins.t His death remains at this moment
a problem for which no tolerably satisfactory solution ean be
offered. But at the time, it was a very natural presumption
to connect it with the plot, wherein he had not only taken
the deposition of Oates, a circumstance not in itself highly
important, but was supposed to have received the confidential
communications of Coleman. T

* Examen, p. 196.

t R. v. Farwell and others. State
Trials, viii. 1361. They were indicted
for publishing some letters to prove that
Godfrey bad killed himself. They de-
fended themselves by calling witnesses to
prave the truth of the fact, which »though
in a case of libel, Pﬂnb-erton allowed.

But their own witnesses proved that
Godfrey’s body had all the appearance
of being strangled.

The Roman catholics gave out, at the
time of Godfrey's death, that he had
killed himself; and hurt their own cause
by foolish lies. North's Examen, p. 200.

t It was deposed by a respectable
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Another circumstance, much caleulated to persuade ordi-
nary minds of the truth of the p]ot, was the trial of Readmg,
a Romish attorney, for mmpermg with the witnesses against
the accused catholic peers, in order to make them keep out
of the way.* As such clandestine dealing with witnesses
creates a strong, and ])erhaps with some too strong, a pre-
sumption of guilt, where justice is sure to be upnghtlv ad-
ministered, men did not make a fair distinction as to times
when the violence of the court and .]ur_i,r gave no reasonable
hope of escape; and when the most innocent party w ould
much rather procure the absence of a perjured witness than
trust to the chance of disproving his testimony.

There was indeed good reason to distrust the course of
justice. Never were our tribunals so disgraced by Injustice of
the brutal manners and iniquitous ]nruahty of the ihetrai.
bench as in the latter years of this rel The State Trials,
none of which appear to have been puhli‘-;hetl by the prisoners’
friends, bear abundant testimony to the turpitude of the judges.
They exi}l'uned away and softened the palpable contradictions
of the witnesses for the crown, insulted and threatened those
of the accused, checked all cross-examination, assumed the
truth of the charge throughout the whole of every trial.t

witness, that Godfrey entertained appre-
hensions on account of what he had done
as to the plot, and had said, “ On my
conscience, 1 belicve 1 shall be the first
martyr.” State Trials, vii. 168. These
little additional eircumstances, which are
suppressed by later historians, who speak
of the plot as unfit to impose on any but
the most bigoted fanatics, contributed to
make up a body of presumptive and posi-
tive evidence, from which human belief
is rarely withheld.

It is remarkable that the most acute
and diligent historian we possess for those
times, Halph, does not in the slightest
degree pretend to account for Godfrey's
death ; though, in his general reflections
on the plot, p. 5535., he relies too much
on the assertions of North and I'Estrange.

* State Trials, vii. 259. North's Ex-
amen, 240,

+ State Trials, vol. vil. passim. On
the trial of Green, Berry, and Hill, for
Godfrey's murder, part of the story for
the prosecution was, that the body was

brought to Hill's lodgings on the Satur-
day, and remained there till Monday.
The prisoner called witnesses who lodged
in the same house, to prove that it could
not have been there without their know-
ledge. Wild, one of the judges, assuming,
as usual, the truth of the story as beyond
controversy, said it was very suspicious
that they should see or hear nothing of
it; and another, Dolben, told them it
was well they were not indicted. Id. 199,
Jones, summing up the evidence on sir
Thomas Gascoigne's trial at York, (an
aged catholic gentleman, most improbably
accused of accession to the plot,) says to
the jury: * Gentlemen, you have the
king‘s witness on his oath ; he that testifies
against him is barcly on his word, and
heisa papist ; Id. 1039, : thus dn-nvmg
an argument from an ini uitous rule,
which, at that time, prevailed in our law,
of rcﬁ:.sing to hear the prisoner’s witnesses
upon oath. Gascoigne, however, was
acquitted,

It would swell this note to an unwar-
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One Whitbread, a jesuit, having been indicted with several
others, and the evidence not being sufficient, Seroggs dis-
charged the jury of him, but ordered him to be kept in cu%tud}f
till more proof might come in. He was accordingly indicted
again for the same offence. On his pleading that he had
been already tried, Scroggs and North had the effrontery to
deny that he had been ever put in jeopardy, though the wit-
nesses for the crown had been fully heard, before the jur
were most irregularly and illegally dnclmrgﬂl of him on the
former trial. North said he had often known it done, and
it was the common course of law. In the course of this pro-
t'evdnlg', Bedloe, who had deposed nothing explicit against
the prisoner on the former trial, accounted o this by saying,
it was not then convenient; an answer with which the court
and j Jury were content. *

It is remarkable that, although the king might be justly
surmised to give little eredence to the ]wetemler] plot, and the
duke of York was manifestly affected in his interests by the
heats it excited, yet the .]mige&- most subservient to the court,
Seroggs, | North, Jones, went with all violence into the popular
cry, till, the witnesses beginning to attack the queen, and to
menace the duke, thne},Ir found it was time to rein in, as far as
they could, the passions they had instigated.t Pemberton,
a more honest man in po}iticaf matters, showed a remarkable
intemperance and unfairness in all trials relating to popery.
Even in that of lord Stafford in 1680, the last, and perhaps
the worst, pmcaethng under this dﬂ]ubl(m, though the court
had a standing majority in the house of lords, he was con-

rantable length, were I to extract so
much of the trials as might fully ex-
hibit all the instances of gross partiality
in the conduct of the judges. I must,
therefore, refer my readers to the volume
itself, a standing monument of the neces-
sity of the revolution; not only as it
rendered the judges independent of the
erown, but as it brought forward those
principles of equal and indifferent justice,
which can never be expected to flourish
but under the shadow of liberty.

* State Trinls, 119, 315. 344,

+ Roger North, whose long account of
the popish plot is, as usual with him, a
medley of truth and lies, acutencss and

absurdity, represents his brother, the chief-
justice, as perfectly immaculate in the
midst of this degradation of the bench.
The State Trials however show that he
was as partial and unjust towards the
prisoners as any of the rest, till the govern-
ment thought it necessary to interfere.
The moment when the judges veered
round, was on the trial of sir George
Wakeman, physician to the queen
Serugg.-:, who hnll been infamously partial
agamwt. the prisoners upon every former
oceasion, now treated OQates and Bedloe
as they deserved, though to the aggrava-
tion of his own disgrace. State Trials,
vil. 619—686.
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victed by fifty-five peers against thirty-one ; the earl of Not-
tingham, lord-chancellor, the duke of Lauderdale, and several
others of the administration voting him guilty, while he was
acquitted by the honest Hollis and the acute Halifax.® So
far was the belief in the popish plot, or the eagerness in
hunting its vietims to death, from being confined to the whig
faction, as some writers have been wﬂhug to insinuate. None
had more contributed to rouse the national outery against the
accused, and create a firm persuasion of the reality of the plot,
than the clerg}' in their sermons, even the most re'.apm.mh]e
of their order, Sancroft, Sharp, Barlow, Burnet, Tillotson,
Stillingfleet ; inferring its truth from Godfrey’s murder or
Coleman’s letter, milmg for the severest laws against catho-
lies, and imputing to them the fire of London, nay, even the
death of Charles 1.1

Though the duke of York was not charged with partici-
pation in the darkest schemes of the popish cumpll'l.turs-, it
was evident that his succession was the great aim of their
endeavours, and evident also that he had been engaged in the
more real and undeniable intrigues of Coleman. ~ His acces-
sion to the throne, long viewed with just apprehension, now
seemed to threaten such perils to every part of the constitution,
as ought not supmdy to be waited fur, if any means could be
devised to obviate them. This gave rise to the bold
measure of the exelusion bill, too bold indeed for the
spirit of the country, and the rock on which English

liberty was nearly bhllj“ recked. In the long parliament, full

Exclusion of
duke of York

proposed,

* Lords' Journals, 7th December.
State Trials, 1552. Parl. Hist. 1229,
Stalford, though not a man of much
ability, had rendered himself obnoxious
as a prominent opposer of all measures

ashamed to condemn him ; but it was His
misfortune to play his game worst, when
he had the best cards.™ P. 637.

t Itake this from extracts out of those
sermons, contained in the Roman catholic

intended to check the growth of popery.
His name appears constantly in protests
upon such occasions; as, for mslnnce,
March 5. 1678, against the bill for raising
money for a French war, Reresby praises
his defence very highly, p. 108, The
duke of York, on the contrary, or his
biographer, observes: * Those who wished
lord Stafford well, were of opinion that,
had he managed the advantages which
were given him with dexterity, he would
have made the greatest part of his judges

pamphlet printed in 1687, and entitled
Good Advice to the Pulpits. ‘The pro-
testant divines did their cause no good
by misrepresentation of their adversaries,
and by their propensity to rudeness and
scurrility, The former fault indeed ex-
isted in a much greater degree on the
opposite side, but by no means the latter.
Sce also a treatise by Barlow, published
in 1679, entitled, Popish Prineiples per-
nicious to Protestant Prinees.
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as it was of pensioners and creatures of court influence, no-
thing so vigorous would have been sueccessful. Even in the
bill which excluded catholic peers from sitting in the house
of lords, a proviso, exempting the duke of York from its
operation, having been sent down from the other house,

Purtiamen: Passed by a magonw of two voices.* But the zeal

disoved: they showed against Danby induced the king to put
an end to this parliament of seventeen years’ duration ; an
event long ardentl} desired by the popular party, who foresaw
their ascendancy in the new elections. The next house of
COMMmMOons au.urdmv]_',r came together with an ardour not yet
quenched by corruption ; and after reviving the impeachments
commenced by their predecessors, and carrying a measure
long in agitation, a test which shut the catholic peers out of

* Parl. Hist, 1040.

+ See Marvell's “ Seasonable Argument
to persuade all the grand Juries in Eng-
land to petition for a new Parliament.”
He gives very bad characters of the prin-
cipal members on the court side ; but we
cannot take for granted all that comes
from so unscrupulous a libeller. Sir
Harbottle Grimstone had first thrown
out, in the session of 1675, that a stand-
ing parliament was as great a grievance
as a standing army, and that an appli-
eation pught to be made to the king for
a dissolution. This was not seconded ;
and met with much disapprobation from
both sides of the house. Parl, Hist.
vil. 64. But the country party, in two
years' time, had changed their views, and
were beeome eager for a dissolution. An
address to that effect was moved in the
house of lords, and lost by only two
voices, the duke of York voting for it.
Id. 800. ‘This is explained by a passage
in Coleman’s letters, where that intriguer
expresses his desire to see parliament
dissolved, in the hope that another would
be more favourable to the toleration of
catholiecs. This must mean that the
dissenters might gain an advantage over
the rigorous church of England men,
and be induced to come into a general
indulgence,

1 This test, 30 Car. 2. stat. 2., is the
declaration subseribed by members of
both houses of parliament on taking their
seats, that there is no transubstantiation
of the elements in the Lord's Supper;

and that the invocation of saints, as prac-
tised in the church of Rome, is idelatrous.
The oath of supremacy was already taken
by the commons, though not by the
lords; and it is a great mistake to ima-
gine that catholics were legally capable
of sitting in the lower house before the
act of 1679, DBut it had been the aim of
the long parliament in 1642 to exclude
them from the house of lords; and this
was of course revived with greater eager-
ness, as the danger from their influence
grew more apparent. A bill for thispur-
pose passed the commons in 1675, but
was thrown ont by the peers. Journals,
May 14. Nov. 8. Tt was brought in
again in the spring of 1678. Parl. Hist.
990. In the autumn of the same year
it was renewed, when the lords agreed to
the oath of supremacy, but omitted the
declaration against transubstantiation, so
far as their own house was affected by it.
Lords' Journals, Nov. 20. 1678. They
also excepted the duke of York from the
operation of the bill; which exception
was carried in the commons by two
voices. Parl. Hist. 1040. The duke of
York and seven more lords protested.
The violence of those times on all sides
will account for this theologieal declara-
tion ; but it is more difficult to justify
its retention at present. Whatever in-
fluence a belief in the pope’s supremacy
may exercise upon men’s politics, it is
hard to see how the doctrine of transub-
stantiation can directly affect them ; and
surely he who renounces the former, can-
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parliament, went upon the exclusion bill. Their dissolution
put a stop to this; and in the next parliament the lords
rejected it.*

The right of excluding an unworthy heir from the succes-
sion was supported not only by the plain and fundamental
principles of civil society, which establish the interest of the
people to be the paramount uhiect of political nstitutions, but
by those of the English constitution. It had always been the
better opinion among lawyers, that the reigning king with
consent of parliament was competent to make any changes in
the inheritance of the crown ; and this, besides the acts passed
under Henry VIII. empowering him to name his successor,
was expressly enacted, with heavy penalties against such as
should contradict it, in the thirteenth year of Elizabeth. The
contrary doctrine indeed, if pressed to its legitimate conse-
quences, would have shaken all the statutes that limit the
prerogative ; since, if the analogy of entails in pm ate inherit-
ances were to be resorted to, and the existing legld&tme
should be supposed mcmup{,tmt to alter the line of succession,
they could as little impair as they could alienate, the inde-
feasible rights of the heir ; nor could he be bound by restric-
tions to which he had never given his assent. It seemed
strange to maintain that the parliament could reduce a future
king of England to the condition of a doge of Venice, by
ahat'klmp; and t'ﬁclng away his authority, and yet could not
divest him of a title which they could render little better than

not be very dangerous on account of his
adherence to the latter. Nor is it less
extraordinary to demand, from any of
those who usually compose a house of
commonsg, the assertion that the practice
of the church of lHome in the invocation
of saints 15 idolatrous ; sinee, even on the
hypothesis that a country gentleman has
a clear notion of what is meant by idol-
atry, he is, in many cases, wholly out of
the way of knowing what the church of
Rome, or any of its members, belicve or
praciise. The invocation of saints, as
held and explained by that church in the
couneil of Trent, is surely not idelatrous,
with whatever error it may be charged;
but the practice at least of uneducated
Roman catholics seems fully to justify
the declaration ; understanding it to refer

to certain superstitions, eountenanced or
not eradicated by their clergy. 1 have
sometimes thought that the legislator of
a great nation sets off oddly by solemnly
professing  theological positions about
which he knows nothing, and swearing
to the possession of property which he
does not enjoy. [1827.]

* The second reading of the exclusion
bill was earried, May 21. 1679, by 207
to 128, The debates are in Parliamentary
History, 1125, et post.  Inthe next par-
liament it was carried without a division,
Sir Leoline Jenkins alone seems to have
taken the high ground, that “ parliament
cannot disinberit the heir of the crown ;
and that, if such an act should pass, it
would be invalid in itself.™ Id. 1191.
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a mockery. Those accordingly who disputed the legislative
ommnipotence of parliament did not hesitate to assert that
statutes infringing the prerogative were null of themselves.
With the court lawyers conspired the clergy, who pretended
these matters of high policy and constitutional law to be within
their province, and, with hardly an exeeption, took a zealous
part against the exclusion. It was indeed a measure repug-
nant to the common prejudices of mankind ; who, without
entering on the abstract competency of parliament, are natu-
rally accustomed in an hmeihhrv monarchy to consider the
next heir as possessed of a right, which, except through
necessity, or notorious criminality, cannot be justly divested.
The mere profession of a uhgmn different from the esta-
blished, does not seem, abstractedly considered, an adequate
ground for unsettling the regular order of inheritance. Yet
such was the narrow ]Hg’(ltl‘_‘f’ of the sixteenth and seventeenth
t‘Ll'.itlll."lEb, which died away almost entirel y among protestants
in the next, that even the trifling differences between Lutherans
and 'Cdlwmst-a had quuﬂlth' ]wl alternate persecutions in
the German states, as a prince of one or the other denomi-
nation h'a.p]nmled to assume the government. And the Romish
religion, in particular, was in that age of so restless and wa-
]1rrmnt a character, that unless the power of the crown should
he far more strietly limited than had hitherto been the case,
there must be a very serious danger from any sovereign of
that faith ; and the letters of Coleman, as well as other evi-
l]Hlll.‘(Eb, made it manifest that the duke of York was engaged
in a scheme of general conversion, which, from his arbitrary
temper and the impossibility of succeeding by fair means, it
was just to apprehend, must involve the subversion of all civil
liberty.  Still this was not distinetly perceived by persons at
a distance from the scene, imbued, as most of the gentry
were, with the principles of the old cavaliers, and those which
the church had inculeated. The king, though hated by the
dissenters, retained much of the affections of that party, who
forgave the vices they deplored, to his father’s memory and
his personal affability. ]IJt appeared harsh and disloyal to
force his consent to the exclusion of a brother in whom he
saw no crime, and to avoid which he offered every possible
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expedient.* There will always be found in the people of
England a strong unwillingness to force the reluctance of
theu' sovereign—a latent fwhntr of which pnrtlea in the heat
of their trmmpln are seldom aware, because it does not dis-
play itself until the moment of re-action. And although, in
the less settled times before the revolution, this personal
]malt} was highly dangerous, and may still, no doubt, some-

times break out so as to frustrate objects of high import to
the puhhc weal, it is on the whole a salutary temper for the
conservation of the monarchy, which may require such a
barrier against the encroachments of factions and the fervid
passions of the multitude.

The bill of exclusion was drawn with as much regard to
the inheritance of the duke of York’s daughters as g.me o
they could reasonably demand, or as any lawyer 53"
engaged for them could have shown ; though some- ™"
thing different seems to be msmuated by Burnet. It pro-
vided that the imperial crown of England should descend to
and be en]uycd by such person or persons succesawelv during
the life of the duke of York, as should have inherited or en-
joyed the same in case he were naturally dead. If the princess
of Orange was not expressly named, (which, the bishop tells
us, gave a jealousy, as though it were intended to keep that
matter still undptermnmd,] this silence was evidently justified
by the possible contingency of the birth of a son to the duke,
whose right there was no intention in the framers of the bill
to defeat. But a large part of the opposition had unfortu-
nately other objects in view. It had been the great error of
those who withstood the arbitrary counsels of Charles II. to
have admitted into their closest confidence, and in a consider-
able degree to the management of their party, a man so desti-
tute of all honest prmmp]e as the earl of Shaftesbury. Under
his contaminating mﬂumme, their passions became more un-
tractable, their connexions more seditious and demoeratical,
their schemes more revolutionary; and they broke away
more and more from the line of national opinion, till a fatal

* While the exclusion bill was passing it should come up; telling them, at the
the commons, the king took the pains to  same time, let what would bappen, he
speak himself to almost every lord, to would never suffer such a villanous bill
dissuade him from assenting to it when to pass. Life of James, 553,

VOL. II. K
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re-action involved themselves in ruin, and exposed the cause
of public liberty to its most imminent peril. The countenance
and support of Shaftesbury brought forward that unconsti-
tutional and most impolitic scheme of the duke of Mon-
mouth’s succession. There could hardly be a greater insult
to a nation used to respect its heredltarv line of kings, than
to set up the bastard of a prostitute, without the least pre-
tence of personal excellence or public services, against a
princess of known virtue and attachment to the protestant
religion. And the effrontery of this attempt was aggravated
by the libels eagerly circulated to dupe the credulous populace
into a belief of Monmouth’s legitimacy. The weak young
man, lured on to destruction hy the arts of intriguers and the
'quﬂfmne of the multitude, gave just offence to sober-minded
patriots, who knew where the true hopes of puhhc liberty
were anchored, by a kind of triumphal procession thmugh
parts of the country, and by other indications of a presump-

tuous ambition. *

* Ralph, p. 498. The atrocious libel,
entitled, * An Appeal from the Country
to the City,” published in 1679, and
usually ascribed to Ferguson, (though
said in Biogr. Brit. art. L'Estrange, to be
written by Charles Blount,) was almost
sufficient of itself to excuse the return of
public opinion towards the throne. State
Tracts, temp. Car. 11.; Ralph, i 476.;
Parl. Hist. iv. Appendix. The king is
personally struck at in this tract with the
utmost fury; the queen is called Agrip-
pina, in allusion to the infamous charges
of Qates; Monmouth is held up as the
hope of the country. * He will stand
by you, therefore you ought to stand by
him. He who hath the worst title always
makes the best king.” One Harris was
tried for publishing this pamphlet. The
Jury at first found him guilty of selling];
an equivocal verdiet, by which they pro-
bably meant to deny, or at least to dis-
claim, any assertion of the libellous cha-
racter of the publication. But Secroggs
telling them it was their provinee to say
guilty or not guilty, they returned a ver-
dict of guilty. State Trials, vii. 925,

Another arrow dipped in the same
poison was a “ Letter to a Person of
Honour concerning the Black Box.”
Somers Tracts, viii. 189. The story of
a contract of mar between the king
and Mrs. Waters, Monmouth’s mother,

concealed in a black box, had lately been
current ; and the former had taken pains
to expose its falsehood by a public exa-
mination of the gentleman whose name
had been made use of. This artful tract
is intended to keep up the helief of
Monmouth’s legitimacy, and even to graft
it on the undeniable falsehood of that
tale; as if it bad been purposely fabri-
cated to delude the people, by setting
them on a wrong scent.  See also another
libel of the same class, p. 197.

Thl:lug!'l Monmouth's illegitimacy is
past all question, it bas been observed by
Harris, that the princess of Orange, in
writing to her brother about Mrs, Waters,
in 1655, twice names her as his wife.
Thurloe, i. 665., quoted in Harris's
Lives, iv, 168. But though this was a
scandalous indecency om her part, it
proves no mare than that Charles, like
other young men in the heat of passion,
was foolish enough to give that appella-
tion to his mistress; and that his sister
humoured him in it.

Sidney mentions a strange piece of
Monmouth's presumption. When he
went to dine with the eity in October,
1680, it was remarked that the bar, by
which the heralds denote illegitimacy,
had been taken off the royal arms on his
coach. Letters to Saville, p. 54,
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If any apology can be made for the encouragement given
by some of the whig party (for it was by no means general)
to the pretensions of Monmouth, it must be found in their
knowledge of the king’s affection for him, which furnished a
hope that he might more easily be brought in to the exclusion
of his brother for the sake of so beloved a child than for the
prince of Orange. And doubtless there was a period when
Charles’s acquiescence in the exclusion did not appear so un-
attainable as, from his subsequent line of behaviour, we are
apt to consider it. It appears from the recently published
life of James, that in the autumn of 1680 the embarrassment
of the king’s situation, and the influence of the duchess of
Portsmouth, who had gone over to the exclusionists, made
him seriously deliberate on abandoning his brother.* . caiines
Whether from natural instability of judgment, from ° "¢ %"
the steady adherence of France to the duke of York, or from
observing the great strength of the tory party in the house of
lords, where the bill was rejected by a majority of 63 to 30,
he soon returned to his former disposition. It was long
however before he treated James with perfect cordiality. Con-
scious of his own insincerity in religion, which the duke’s
bold avowal of an obnoxious creed seemed to reproach, he
was provoked at bearing so much of the odium, and incurring
so many of the difficulties, which attended a profession that
he had not ventured to make. He told Hyde, before the
dissolution of the parliament of 1680, that it would not be in
his power to protect his brother any longer, if he did not
conform and go to church.t Hyde himself, and the duke’s
other friends, had never ceased to urge him on this subject.
Their importunity was renewed by the king’s order, even
after the dissolution of the Oxford parliament; and it seems
to have been the firm persuasion of most about the court that
he could only be preserved by conformity to the protestant

* Life of James, 592, et post. Com-
pare Dalrymple, p. 265, ct post.  Baril-
lon was evidently of opinion that the
king would finally abandon his brother.
Sunderland joined the duchess of Poris-

not appear in thé protest signed by
twenty-five peers; though that of the
privy seal, Lord Anglesea, does. The
duchess of Portsmouth sat near the com-
mons at Stafford’s trial, « dispensing her

mouth, and was one of the thirty peers
whao voted for the bill in November, 1680,
James charges Godolphin also with de-
serting him, p. 515. But his name does

sweetmeats and gracious looks among
them." P. 638,
t Life of James, p. 657,

K 2
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religion. He justly apprehended the consequences of a re-
fusal ; but, 1nﬂex1hl§' conscientious on this poeint, he braved
whatev er might arise from the timidity or disaffection of the
ministers and the selfish fickleness of the king.

In the apprehensions exeited by the king’s unsteadiness
and the defection of the duchess of Pnrtsmuuth, he deemed
his fortuness so much in jeopardy, as to have resolved on ex-
citing a civil war, rather than }lle to the exclusion. He had
already told Barillon that the rn_y:ﬂ authority could be re-
established by no other means.* The episcopal party in
Scotland had gone such lengths that they could h'lrdhr be
safe under any other king. The catholies of England were
of course devoted to him. With the help of these he hoped
to show himself so formidable that Charles would find it his
interest to quit that cowardly line of polities, to which he was
sacrificing his honour and affections. Louis, never insensible
to any occasion of rendering England weak and miserable,
directed his ambassador to encourage the duke in this guilty
project with the promise of assistance.t It seems to have
been prm'euted by the wisdom or public spirit of Churchill,
who pointed out to Barillon the absurdity of supposing that
the duke could stand by himself in Scotland. This scheme
of l]u‘htmrr up the flames of civil war in three kmgdmnb, for
dev-ﬁ pr'lﬂtc advantage, deserves to be more remarked
than it has hitherto been at a time when his apologists seem
to have become numerous. If the designs of Russell and
Sidney for the preservation of their country’s lll_wz:‘t:,rr are
blamed as rash and unlustiﬁah]e, what name shall we give to
the project of maintaining the pretensions of an individual by
means of rebellion and general bloodshed ?

It is well known that those who took a concern in the
maintenance of religion and lihe-rt}*, were much divided as
to the best expedients for securing them; some, who thought
the exclusion too violent, dangerous, or impracticable, pre-
ferring the enactment of limitations on the prerogatives of

a catholic king. This had begun in fact from the court,

* 11 est persuadé que Iautorité royale ne se peut rétablir en Angleterre que par
une guerre civile. Aug. 19. 1680. Dalrymple, 265.
t Dalrymple, 277.  Nov. 1680.
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who pasw(l a bill through the house of lords in 1677, for
the security, as it was styled, of the protestant religion.
This prm'ltled that a declaration and oath against transub-
stantiation should be tendered to every king within fourteen
days after his accession ; that, on his refmal to take it, the
ecclesiastical benefices in the gift of the crown should vest in
the bishops, except that the king should name to every
vacant see one out of three persons proposed to him by the
bishops of the province. It enacted also, that the children
of a king refusing such a test should be educated by the
arvhlmhop and two or three more prelates. This bill dropped
in the commons; and Marvell speaks of it as an insidious
str'l.tagem of the ministry.* It is more easy, however, to
give hard names to a measure un,g'matl ng with an obnoxious
government, than to prove that it did not afford a consider-
able security to the established church, and i impose a very
remarkable limitation on the prerogative. But the opposition
in the house of commons had probably conceived their scheme
of exclusion, and would not hearken to any mmpmmme.
As soon as the exclusion became the topic of open discussion,
the king repeatedly offered to grant every security that could
be demanded consistently with the lineal succession. Hollis,
Halifax, and for a time Essex, as well as several

eminent men in the lower house, were in favour of ts b the
limitations. T  But those which they intended to in- e
sist upon, were such eneroachments on the constitutional
authority of the crown, that, except a title and revenue,
which Charles thought more valuable than all the rest, a
popish king would enjoy no one attribute of royalty. The
king himself, on the 30th of April, 1679, before the heats

* Marvell's Growth of Popery, in
State Tracts, temp. Car. II. p. 98,
Parl. Hist. 853. The second reading
was carried by 127 to 88. Serjeant
Maynard, who was probably not in the
seerets of his party, scems to have been
surprised at their opposition.  An objec-
tion with Marvell, and mot by any means
a bad one, would have been that the
children of the royal family were to be
consigned for education to the sole go-
vernment of bishops. The duke of York,
and thirteen other peers, protested against

this hill, not all of them from the same
motives, as may be collected from their
names. Lords' Journals, 13th and 15th
March, 1679.

4+ Lords Russell and Cavendish, sir
W. Coventry, and sir Thomas Littleton,
seem to have been in favour of limit-
ations, Lord J. Russell, p. 42.  Ralph,
446. Sidney's Letters, p. 32. Temple
and Shaftesbury, for opposite reasons,
stood alone in the council against the
scheme of limitations. Temple's Me-
moirs.

E 3
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on the subject had become so violent as they were the next
year, offered not only to secure all ecclesiastical preferments
from the control of a popish successor, but to provide that
the parliament in being at a demise of the crown, or the
last that had been dissolved, should immediately sit and be
indissoluble for a certain time; that none of the privy coun-
cil, nor judges, lord-lieutenant, deputy-lieutenant, nor officer
of the navy, should be appointed during the reign of a catholie
king, without consent of parliament. He offered at the same
time most readily to consent to any further provision that eould
occur to the wisdom of parliament, for the security of religion
and liberty consistently with the right of succession. Hali-
fax, the eloquent and successful opponent of the exclusion,
was the avowed champion of limitations. It was proposed,
in addition to these offers of the king, that the duke, in
case of his accession, should have no negative voice on
bills ; that he should dispose of no civil or military posts
without the consent of parliament; that a council of forty-
one, nominated by the two houses, should sit permanently
during the recess or interval of parliament, with power of
appointing to all vacant offices, subject to the future ap-
probation of the lords and commons.* These extraordinary
innovations would, at least for the time, have changed our
constitution into a republic; and justly appeared to many
persons more revolutionary than an alteration in the course
of succession. The duke of York looked on them with dis-
may; Charles indeed privately declared that he would never
consent to such infringements of the prerogative.t It is
not however easy to perceive how he could have escaped
from the necessity of adhering to his own propositions, if the
house of commons would have relinquished the bill of ex-
clusion.  The prince of Orange, who was doubtless in secret
not averse to the latter measure, declared strongly against
the plan of restrictions, which a protestant successor might
not find it practicable to shake off.  Another expedient, still
more ruinous to James than that of limitations, was what
the court itself suggested in the Oxford parliament, that, the

* Commens' Journals, 23d Nov. 1680, + Life of James, 634. 671. Dalrymple,
Sth Jan. 1681. p. S07.
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duke retaining the title of king, a regent should be ap-
pointed, in the person of the princess of Orange, with all
the royal prerogatives; nay, that the duke, with his pa-
geant crown on his ]Hﬂd should be banished from England
during his life. * This proposition, which is a great fa-
vourite with Burnet, appears liable to the same objections as
were justly urged against a similar scheme at the revolution.
It was certain that in either case James would attempt to
obtain possession of power by force of arms; and the law
of hnglaud would not treat very favourably those who should
resist an acknowledged king in his natural capacity, while
the statute of Henry VII. would, legally speukmg, afford a
security to the adherents of a de f-lLtu soverel
Upon the whole, it is very unlikely, when we ]nuk at the

general spirit and temper of the nation, its predilection for
the ancient laws, its dread of commonwealth and fanatical
lmnupies, the tendency of the upper ranks to intrigue and
corruption, the influence and activity of the church, the bold
counsels and haughty disposition of James himself, that
either the e‘:clusmn, or such extensive limitations as were
suggested in lieu of it, could have been carried into effect
with much hope of a durable settlement. It would, I should
conceive, have been practicable to secure the independence of
the judges, to exclude unnecessary placemen and notorious
pensioners from the house of commons, to render the distri-
bution of money among its members penal, to remove from
the protestant dissenters, by a full toleration, all temptation
to favour the court, and, above all, to put down the standing
army. Though none perhaps of these prmri'siuns would have
prevented the attempts of this and the next reign to introduce
arbitrary power, they would have rendered them still more

grossly illegal ; and, above all, they would have saved that

* Daleymple, p. 301. Life of James,
660, 671. The duke gave himself up

mer scheme. Reresby says, p. 19, con-
firmed by Parl. Hist. 132., it was sup-

for lost when he heard of the clause in
the king's speech declaring his readiness
to hearken to any expedient but the ex-
clusion. Birch and Hampden, he says,
were in favour of this; but Fitzharris's
business set the bouse in a flame, and
determined them to persist in their for-

ported by sir Thomas Littleton, who is
said to have been originally against the
bill of exclusion, as well as sir William
Coventry. Sidney's Letters, p. 32. It
was opposed by Jones, Winnington,
Booth, and, if the Parliamentary History
be right, by Hampden and Bireh.

E 4
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unhappy revolution of popular sentiment which gave the
court encouragement and temporary success,

It was in the year I(J,.fJ that the words Whig and Tory
P first heard in their application to English fac-
Whig e tions 3 and, though as senseless as any cant terms that

could be devised, they became instantly as familiar
In use as thL}' have since {'(Illtillllm] There were then indeed
{llIﬁ\tHHlb in agitation, which rendered the distinetion more
broad and intelligible than it has genemll:f been in later
times. One of tlww and the most important, was the bill
of exclusion ; in which, as it was uamll} debated, the 11*|m!‘.~-
lican 1:—:’1:1[‘1;}11,, that all positive institations of society are in
order to the general good, came into collision with that of
monarchy, which rests on the maintenance of a royal line, as
cither the end, or at least the necessary means, of lawful
government. But, as the execlusion was confessedly among
those n;-*ctranrdinﬂr}r measures, to which men of tory prin-
ciples are sometimes compelled to resort in great emergen-
cies, and which no rational whig espouses at any other time,
we shall better perhaps discern the formation of these grand
P litical sects in the petitions for the sm:mg of parhament, and
i the counter addresses of the opposite party.

In the spring of 1679, Charles established a new privy
council, by the advice of sir William 'lemp]e, con-
sisting in great part of those eminent men in both
houses of parliament, who had been most prominent
in their opposition to the late ministry.* He publicly de-
clared his resolution to govern entirely by the advice of this
council and that of parliament. The duke of York was kept
in what seemed a sort of exile at Brussels.t But the just

Mew coun-
¢il formed
by sir Wil=-
liam Temple.

* Temple's Memoirs. He says their any new counsellor, without their consent.

revenues in land or offices amounted to
300,0000, per annum; whereas those of
the house of commons seldom exeeeded
400,000L. The king objected much to
admitting Halifax; but himself proposed
Shaftesbury, much against Temple's
wishes. The funds in Holland rose on
the news. Barillon was displeased, and
said it was making “des états, et non
des conseils; " which was not without
weight, for the king had declared he
would take no measure, nor even choose

But the extreme disadvantage of the po-
sition in which this placed the crown,
rendered it absolutely certain that it was
not swbmitted to with sincerity. La.d_v,'
Portsmouth told Barillon, the new mi-
nistry was formed in order to get money
from parliament. Another motive, no
doubt, was to prevent the exclusion bill.
+ Life of James, 558. On the king's
sudden illness, Aug. 22. 1679, the ruling
ministers, Halifax, Sunderland, and Es-
sex, alarmed at the anarchy which might
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suspicion attached to the king's character prevented the com-
mons from placing much confidence in this new ministry ;
and, as frequently happens, abated their esteem for those
who, with the purest intentions, had gone into the council.*
They had soon cause to perceive that their distrust had not
been excessive. The ministers were constantly beaten in the
house of lords ; an almost certain test, in our government, of
the court’s m'amcerlh,'f The p‘tﬂnment was first pro-
mgued, then dwwnlved a.g’unst the advice, in the latter
instance, of the 111&Jor|t} of that council by whom the king
had pledged himself to be directed. A new parlia-
ment, after being summoned to meet in October,
1679, was prorogued for a twelvemonth without
the avowed concurrence of any member of the couneil.
Lord Russell, and others of the honester party, withdrew
from a board where their presence was only asked in mockery
or deceit; and the whole specious scheme of Temple came
to nothing before the conclusion of the year which had seen
it dl%ph}red 1 Its author, chag‘rmed at the disappointment
of his p;m"mtlsm and his vanity, has sought the causes of
failare in the folly of Monmouth and perverseness of
Shaftesbury. He was not aware, at least in their full ex-
tent, of the king’s intrigues at this period. Charles, who
had been induced to take those whom he most disliked into

Long pro-
rogation of
parlinment.

come on his death, of which Shaftesbury themselves, I believe they will have the

and Monmouth would profit, sent over
for the duke; but soon endeavoured to
make him go into Scotland ; and, aftera
struggle against the king's tricks to out-
wit them, succeeded in this object. Id.
P. 570, et post.

* Temple. Reresby, p. 89. “ So true
it is," he says, *that there is no wearing
the court and country livery together.”
Thus also Algernon Sidney, in his letters
to Saville, p. 16.—* The kin certainly
inclines not to be so stiff as Enuerly in
advancing only those that exalt preroga-
tive; but the earl of Essex, and some
others that are coming into play there-
upon, cannot aveid being suspected of
having intentions different from what
they have hitherto professed.” He as-
eribed the ehange of ministry at this time
to Sunderland. IF he and two more
[ Essex and Halifax] can well agree among

management of almost all business, and
may bring much honour to themselves
and good to our nation.” April 21. 1675,
But he writes afterwards, Sept. 8, that
Halifax and Essex were become very
unpopular, p. 50, “ The bare being pre-
ferred,” says seeretary Coventry, “maketh
some of them suspeeted, though not eri-
minal.” Lord J. Russell’s Life of Lord
Russell, p. 90.

+ See the protests in 1679, passim.

{ Temple's Memoirs. Life of James,
581. [Anarticle in the London Gazette,
Jan. 30, 1680, is rather amusing. “ This
evening the lord Russell, the lord Ca-
vendish, sir Henry Capel, and Mr, Powle,
prayed his Majesty to give them leave to
withdraw from the council-board. To
which his Majesty was pleased to answer:
¢ With all his heart." "—1845.]
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his council, with the hope of obtaining money from parlia-
ment, or of parrying the exclusion bill, and had consented to
the duke of York’s quitting England, found himself en-
thralled by ministers whom he could neither corrupt nor
deceive ; Essex, the firm and temperate friend of constitu-
tional liberty in power as he had been out of it, and Halifax,
not yet led away by ambition or resentment from the cause
he never ceased to approve. He had recourse therefore to
his accustomed refuge, and humbly implored the aid of Louis
against his own council and parlnment He conjured his
patron mnot to lose this opportunity of making England for
ever dependent upon France. These are hic own o ords,
such at least as Barillon attributes to him.* In pursuance
of this overture, a secret treaty was negotiated between the
two kings ; whereby, after a long haggling, Charles, for a
pension of 1,000, 000 livres ‘ltlllu‘t]]}' during three years,
obliged himself not to assemble parliament durmg that time.
This negotiation was broken off, throngh the apprehensions
of Hyde and Sunderland, who had been concerned in it, about
the end of November, 1679, before the long prorogation
which is announced in the Gazette by a proclamation of
December 11th. Bat, the resolution having been already
taken not to permit the meeting of parliament, Charles per-
sisted 1n 1t as the «:ml:»r means of escaping the bill of exclusion,
even when deprived of the pecuniary assistance to which he
had trusted.

Though the kmg s behaviour on this occasion exposed the
fallacy uf all projects for reconciliation with the house of
commons, it was very well caleulated for his own ends ; nor
was there any part of his reign wherein he acted with so
much prudence, as from this time to the dissolution of the
Oxford parliament. The scheme concerted by his adversa-
ries, and already put in operation, of pouring in petitions
from every part of the kingdom for the meeting of parlia-
ment, he checked in the outset by a prcu:]amatiun, artfully
drawn up by chief-justice North ; which, while it kept clear
of any t}nng so palpably unmnsututmna] as a prohibition of
petitions, served the purpose of manifesting the king’s dislike

* Dalrymple, pp. 250, 237.
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to them, and encouraged the magistrates to treat all attempts
that way as seditious and illegal, while it drew over the
neutral and lukewarm to the safer and stronger side.* Then
were first ranged against each other the hosts of Whig and
Tory, under their banners of hb{‘rt}' or loyalty ; each zealous,
at least in profession, to maintain the established constitution,
but the one beekmg its security by new maxims of govern-
ment, the other Iry an adherence to the old.t It must be ad-
mitted that petitions to the king from bodies of his pions ana
aul{]erta, intended to advise or influence him in the *rese
exercise of his undoubted prerogatives, such as the time of
mlhug parliament tﬂgether, familiar as they may now have
become, had no precedent, except one in the dark year 10640,
and were le]‘.-ugnant to the ancient I}I‘m{‘lpllﬂh of our monar chv
The cardinal maxim of Toryism is, that the king ought to
exercise all his lawful prerogatives without the interference,
or unsolicited advice, even of parliament, much less of the
people.  These novel efforts therefore were met by addresses
from most of the grand juries, from the magistrates at quarter
sessions, and from many corporations, expressing not merely
their entire confidence in the king, but their abhorrence of
the petitions for the 'mwﬂlhhug of p'uhamﬂm, a term which,
having been casually used in one address, became the watch-
word of the whole party.T Some allowance must be made
for the exertions made by the court, especially through the
Judges of assize, whose charges to grand juries were always
of a political nature. Yet there can be no doubt that the
strength of the tories manifested itself beyond expectation.
Sluggish and silent in its fields, like the animal which it has
taken for its type, the deep-rooted loyalty of the English
gentry to the crown may escape a superficial observer, till
some circumstance calls forth an indignant and furious energy.

* See Roger North's account of this
court stratagem. FExamen of Kennet,
546,  The proclamation itself, however,
in the Gazette, 12th Dee. 1679, is more
strongly worded than we should expect
from North's account of it, and is by no
means limited to femelivons petitions.

1 [The name of Whig, meaning sour
milk, as is well known, is said to have

originated in Scotland in 1648, and was
given to those violent covenanters, who
opposed the duke of Hamilton’s inva-
sion of England, in order to restore
Charles I, Somers Traets, wiii. 349.
Tory was a similar nickname for some
of the wild Irish in Ulster.—1845.]
{ London Gazettes of 1680, passim.
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The temper shown in 1680 was not according to what the
late elections would have led men to expect, not even to that
of the next elections for the parliament at Oxford. A large
majority returned on both these occasions, and that in the
principal counties as much as in corporate towns, were of the
whig principle. It appears that the ardent zeal against popery
in the smaller freeholders must have ov erpowered the natural
influence of the super ior classes. The ll!](ltulllg and lower
orders, particularly in towns, were clamorous against the duke
of York and the evil counsellors of the ecrown. But with the
country gentlemen, popery was scarce a more odious word
than fanaticism ; the memory of the late reign and of the
usurpation was still recent, and in the violence of the com-
mons, in the insolence of Monmouth and Shaftesbury, in the
bold assaults upon hereditary right, they saw a faint i image
of that confusion which had once impoverished and humb]ed
them. Meanwhile the king’s dissimulation was quite suffi-
cient for these simple loyalists ; the very delusion of the popish
plot raised his name for religion in their eyes, since his death
was the declared aim of the conspirators ; nor did he fail to
keep alive this favourable prejudice by letting that imposture
take its course, and ’uv enfnrcing the execution of the pE‘I]Ell
laws agamst some unfortunate priests.*

It is among the great advantages of a court in its conten-
o tion with the asserters of p{)pu]ar prlvﬂtww, that 1t
the com- . can emp]n_i,r a circumspect and dlssembhug policy,

which is never found on the ﬂp]msne side. The
demagogues of faction, or the aristocratic leaders of a nume-
rous assembly, even if they do not feel the influence of the
passions they excite, which is rarely the case, are urged
onwards by their headstrong followers, and would both lay
themselves open to the suspicion of unfaithfulness and damp
the spirit of their party, by a wary and temperate course of
proceeding. Yet that incautious violence, to which ill-judging
men are tempted by the possession of power, must n every

* David Lewis was executed at Usk more severe and unjust towards tlfes.;e
for saying mass, Aug. 27. 1679. State unfortunatemen than Scroggs. The king,
Trials, vil. 256, Other instances oceur as his brother tells us, came unwillingly
in the same volume ; see especially pp.  into these severities to prevent worse.
811. 8359, 849. §57. Pemberton was Life of James, 583.
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case, and especially where the power itself is deemed an
usurpation, cast them headlong. This was the fatal error of
that house of eommons which met in Oectober, 1680 ; and to
this the king’s triumph may chiefly be ascribed. The ad-
dresses declaratory of abhorrence of petitions for the meeting
of par]nment were doubtless intemperate with respect to the
petitioners ; but it was preposterous to treat them as viola-
tions of privilege. A few pr{:{::edents, and those in times of
much heat and irregularity, could not justify so flagrant an
encroachment on the rights of the private subject, as the
commitments of men for a declaration so little affecting the
constitutional rights and functions of parliament.* The ex-
pulsion of Withens, their own member, for promoting one of
these addresses, though a violent measure, came in point of
law within their acknowledged authorlt',' t But it was by
no means a generally received npmmn in that age, that the
house of commons had an unbounded jurisdiction, directly or
indireetly, over their constituents. The lawyers, being chiefly
on the side of prerogative, inclined at least to limit very
greatly this alleged power of commitment for breach of pri-
vilege or contempt of the house. It had very rarely, in fact,
been exerted, except in cases of serving legal process on
members or other molestation, before the long parliament of
Charles I.; a time 'ﬂmnlutel}r diseredited h} one par ty, and
confessed by every reasonable man to be full of innovation
and violence. That the commons had no right of JutllLﬂtllI'e
was admitted ; was it El:l]llp"ltlllle, many might urge, to prm-
ciples of reason and j justice, that they could, merely hy using
the words contempt or breach of privilege in a warrant, de-
prive the subject of that liberty which the recent statute of
Habeas Corpus had secured against the highest miisters of
the crown? Yet one Thompson, a clergyman at Bristol,

having preached some virulent sermons, wherein he had
traduced the memory of Hampden for refusing the payment
of ship-money, and spoken disrespectfully of queen Elizabeth,

as well as insulted those who petitioned for the sitting of

* Journals,passim. North's Examen, when they actually seated sir William

a77. 561, Waller in] Withens's place for Westmin-
t They went a little too far however ster. Ralph, 514.
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parliament, was sent for in custody of the serjeant to answer
at the bar for his high misdemeanor against the prmletru of
that house ; and was afterwards compelled to find security for
his forthcoming to answer to an impeachment voted against
him on these strange charges.* Many others were brought
to the bar, not only for the crime of abhorrence, but for
alleged misdemeanors still less affecting the privileges of
parliament, such as remissness in sem'-:::}ﬁng for papists.
Sir Robert Cann, of Bristol, was sent for in custody of the
serjeant-at-arms, for publicly declaring that there was no
popish, but only a presbyterian I:Int A general panic
mingled with indignation, was diffused through the country,
till one Stawell, a gcutlm‘mn of Devonshire, had the courage
to refuse compliance with the speaker’s warrant; and the
commons, who hesitated at such a time to risk an appeal to
the urdm.irv magistrates, were cnmpelled to let this con-
tumacy go unpunished. If indeed we nu.f_{ht believe the
Jmu nals of the house, Stawell was ."ll:tll"lH}T mn I"'l]‘itmh’ of the
serjeant, though allowed a month’s time on account ‘of sick-
ness.  This was most probably a subterfuge to conceal the
truth of the case.t

These encroachments under the name of privilege were
exactly in the spirit of the long parliament, and revived too
it:-ruh]}r the recollection of thut awful period. It was com-
monly in men’s mouths, that 1641 was come about again.
There appeared indeed for several months a very imminent
danger of civil war. I have already mentioned the projects
of the duke of York, in case his brother had given way to
the exclusion bill. There could be little reason te doubt that
many of the opposite leaders were ready to try the question
by arms. Reresby has related a conversation he had with
lord Halifax immediately after the rejection of the bill, which
shows the expectation of that able statesman, that the differ-
ences about the succession would end in civil war.f The just
abhorrence good men entertain for such a calamity excites
their indignation against those who conspicuously bring it

* Journals, Dec. 24, 1680. ation, that the court party were not only
+ Parl. Hist. i. 174. the most numerous, but the most active
t Heresby’s Memoirs, 105. Lord Hla- and wealthy part of the nation,

lifax and he agreed, he says, on consider-
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on. And, however desirous some of the court might be to
strengthen the prerogative by quelling a premature rebellion,
the commons were, in the eyes of the nation, far more pro-
minent in accelerating so terrible a crisis. Their votes in the
session of November, 1680, were marked by the most ex-
travagant factiousness.* Their conduct in the short it
parliament held at Oxford in March, 1681, served "ot
still more to alienate the peaceable part nf the ﬁﬂnmmmw
That session of eight days was marked by the rejection of a
].Il‘ﬂl_lﬁ‘sﬂl to vest all effective power during ‘the duke of York’s
life in a regent, which, as has been already observed, was by
no means a secure measure, and by a much less ]ll‘-:tlﬁd]}h..
attempt to screen the author of a treasonable libel from
punishment under the pretext of impeaching him at the bar
of the upper house. It seems difficult not to suspect that
the secret instigations of Barillon, and even his gold, had
considerable mﬂuence on some of those who swayed the
votes of this parliament.

Though the impeachment of Fitzharris, to which I have
just alluded, was in itself a mere work of temporary
faction, it brought into discussion a considerable ques-
tion in our constitutional law, which deserves notice,
both on account of its importance, and because a
popular writer has advanced an untenable proposition on the
subject. The commons impeached this man of high ..
treason. The lords voted, that he should be pro- 'reachet
ceeded against at common law. It was resolved, in conse-
quence, by the lower house, ¢ that it is the undoubted right
of the commons in parliament assembled, to impeach before
the lords parhament any peer or commoner for treason,
or any other crime or misdemeanor : and that the refusal of

Impeach-
ment of
COMMOnErs
for treason
constitu-
tinnal,

* It was carried by 219 to 95 (17th
Nov.), to address the king to remove lord
Halifax from his couneils and presence
for ever. They resolved, nem. con., that
no member of that house should accept
of any office or place of profit from the
erown, or any promise of one, during such
time as he should continue a member ;
and that all offenders herein should be
expelled. 30th Dec. They passed re-
solutions against a number of persons by
name, whom they suspected to have ad-

vised the king not to pass the bill of ex-
clusion. 7th Jan. 1680, They resalved
unanimously (10th Jan.), that it is the
opinion of this house, that the city of
London was burnt in the year 1666 by
the papists, designing thercby to intro-
duee popery and arbitrary power into this
kingdom. They were going on with
more resolutions in the same spirit, when
the usher of the black rod appeared to
prorogue them. Parl. Hist.
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the lords to proceed in parliament upon such impeachment
is a denial of justice, and a violation of the constitution of
parliament.” * It seems indeed difficult to justify the de-

termination of the lords. Certainly the declaration in the
case of sir Simon de Bereford, who, having been accused by
the king, in the fourth year of Edward III before the ]uld-s,
of participating in the treason of Roger Mortimer, that noble
aaaemhhr protested, ¢ with the assent of the king in full par-
|1.ltt|n;—*nt, that albeit thur had taken upon them, as ]utlge-a of
the parliament in the presence of the king, to render judg-
ment, yet the peers, who then were or should be in time to
come, were not bound to render judgment upon others than
peers, nor had power to do so; and that the said judgment
thus rendered should never be drawn to example or conse-
quence in time to come, whereby the said peers of the land
might be charged to Jﬂdge others than their peers, contrary
to the laws of the land;” certainly, I say, this declaration,
even if it amounted to a htﬂtute, concerning which there has
been some questiont, was not necessarily to be interpreted
as H])]ﬁii‘&lﬂﬂ to impeﬂ[']tmentﬁ at the suit of the commons,
wherein the king is no ways a party. There were several
precedents in the reign of Richard IL. of such impeachments
for treason. There had been more than one in that of
Charles 1. The ubiu(*timt indeed was so novel, that chief-
justice Scroggs, having been impeached for treason in the
last parliament, though he applied to be admitted to bail, had
never insisted on so demsu‘e a plea to the jurisdiction. And
if the doctrine, adopted by the lords, were to be carried to its
just consequences, all impeachment of commoners must be at
an end ; for no distinetion is taken in the above declaration
as to Bereford between treason and misdemeanor. The peers
had indeed lost, except during the session of parliament, their
ancient prnrllege in cases of misdemeanor, and were subject
to the verdict of a jury; but the principle was exactly the
same, and the right of judging commoners upon impeach-

* Commons' Journals, March 26, 1681.

it was one; arguing, I suppose, from the
t Parl. Hist. ii. 54. Lord Hale

words “in I'ull parliament,” which have

doubted whether this were a statute.
But the judges, in 1689, on being con-
sulted by the lords, inclined to think that

been held to imply the presence and as-
sent of the commons.
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ment for corruption or embezzlement, which no one called in
question, was as much an exception from the ordinary rules
of law as in the more rare case of high treason. It is hardly
necessary to observe, that the 20th section of Magna Charta,
which establishes the right of trial by jury, is by its express
langunage solely applicable to the suits of the crown.

This very dangerous and apparently unfounded theory,
broached upon the occasion of Fitzharris’s impeachment by
the earl of Nottingham, never obtained reception ; and was
rather intimated than avowed in the vote of the lords, that he
should be proceeded against at common law. But after the
revolution, the commons having impeached sir Adam Blair
and some others of high treason, a committee was appointed
to search for precedents on this subject; and after full de-
liberation, the house of lords came to a resolution, that they
would proceed on the impeachments.* The inadvertent
position therefore of Blackstonet, that a commoner cannot
be impeached for high treason, is not only difficult to be sup-
ported upon ancient authorities, but contrary to the latest
determination of the supreme tribunal.

No satisfactory elucidation of the strange libel for which
Fitzharris suffered death has yet been afforded. 5.
There is much probability in the supposition that §5.2507
it was written at the desire of some in the court, ** '
in order to cast odium on their adversaries ; a very common
stratagem of unscrupulous partisans. It caused an im-
pression unfavourable to the whigs in the nation. The court
made a dexterous use of that extreme credulity, which has
been supposed characteristic of the English, though it be-
longs at least equally to every other people. They seized into
their hands the very engines of delusion that had been turned
against them. Those perjured witnesses, whom Shaftesbury
had hallooed on through all the infamy of the popish plot,
were now arrayed in the same court to swear treason and

* Hatsell's Precedents, iv. 54., and harris was an TIrish papist, who had evi-
Appendix, 347,  State Trials, viii. 236., dently had interviews with the king
and xii. 1218. through lady Portsmouth, One Hawkins,

1+ Commentaries, vol. iv. ¢. 19. afterwards made dean of Chichester for

1 Ralph, 564. et post. State Trials, his pains, published a narrative of this
223, 427, North's Examen, 274. Fitz- case full of falsehoods.

VOL. II. L
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conspiracy against him.* Though he escaped by the reso-
luteness of his grand jury, who refused to find a bill of
indictment on testimony which they professed themselves to
disbelieve, and which was probably false ; yet this extraordi-
nary deviation from the usual practice dir.l harm rather than
otherwise to the general cause of his faction. The judges
had taken care that the witnesses should be examined n open
court, so that the jury’s partiality, should they reject such
pomtwe testimony, might become g]armg Doubtless it is,
n ordinary cases, the duty of a grand juror te find a bill
upon the direct testimony of witnesses, where they do not
contradict themselves or each other, and where their evidence
is not palpably incredible or contrary to his own knowledge.t
The oath of that inquest is forgotten, either where they ren-
der themselves, as seems too often the ease, the mere conduit-
pipes of aceusation, putting a prisoner in jeopardy upon such
slender evidence as does not call upon him for a defence ; or
where, as we have sometimes known in political causes, they
frustrate the ends of justi{'e by rejecting indictments which
are fully substantiated by teutuunny Whether the grand
jury of London, in their celebrated i ignoramus on the indict-
ment preferred against Shaftesbury, had sufficient grounds
for their ineredulity, I will not prctem] to determine.i There

* State Trials, viil. 759. Roger North's
remark on this is worthy of him : * hav-
ing sworn false, as it is manifest some did
before to one purpose, it is more likely
they swore true to the contrary.” Exa-
men, p. 117.  And sir Robert Sawyer's
observation to the same effect is also
worthy of him, On College’strial, QOates,
in his examination for the prisoner, said,
that Turberville had changed sides; Saw-
yer, as counsel for the erown, answered,
“ Dr. Oates, Mr. Turberville has not
changed sides, you have; he is still a
witness for the king, youare against him.”
State Trials, viii. 639.

The opposite party were a little per-
plexed by the necessity of refuting tes-
timony they had relied wpon. In a
dialogue, entitled Ignoramus Vindicated,
it is asked, why were Dr. Oates and
others believed against the papists ? and
the best answer the case admits is given :
“ Because his and their testimony was
backed by that undeniable evidence of

Coleman's papers, Godfrey's murder, and
a thousand other pregnant circumstances,
which makes the case much different
from that when people, of very suspected
credit, swear the grossest improbabilities.”
But the same witness, it is urged, had
lately been believed against the papists.
“ What ! then," replies the advocate of
Shaftesbury, “ may not a man be very
honest and credible at one time, and six
months after, by necessity, subornation,
malice, or twenty ways, become a noto-
rious villain? "

1 The true question for a grand juror
to ask himself seems to be this; Is the
evidence such as that, if the prisoner ean
prove nothing to the contrary, he ought
to be convicted ? However, where any
considerable doubt exists as to this, as a
petty juror ought to acquit, so a grand
jurer ought to find the indictment.

{ Roger North and the prerogative
writers in general, speak of this inguest
as a scandalous picce of perjury, enough



Cna. IL—1673-85.] FROM HENRY VII. TO GEORGE IL. 147
was probably no one man among them, who had not impli-
citly swallowed the tales of the same witnesses in the trials
for the plot. The nation however in general, less bigoted,

or at least more honest in their bigotry, than those London
citizens, was st'lggered by so many depositions to a traitor-
ous conspiracy, in those who had pretended an excessive
loy alt}r to the king’s person.* Men unaccustomed to courts
of justice are naturally prone to give credit to the positive
oaths of witnesses. Ti hey were still more persuaded, when, as
in the trial of College at Oxford, they saw this testimony sus-
tained by the approbation of a judge (and that judge a decent
person who gave no scandal), and confirmed by the verdict
of a jury. The gross iniquity practised towards the prisoner
in that trial was not so generally bruited as his convietion.t
There is in England a remarkable confidence in our judicial
proceedings, in part derived from their publicity, and partly
from the indiscriminate manner in which jurors are usually
summoned. It must be owned that the administration of
the two last Stuarts was calculated to show how easily this
funﬁding temper might be the dupe of an insidious am-
Hition.

to justify the measures soon afterwards
taken against the city. But Ralph, whe,
at this period of history, is very impar-
tial, seems to think the jury warranted
by the absurdity of the depositions. 1t is
to be remembered that the petty juries
had shown themselves liable to intimida-
tion, and that the bench was sold to the
court. In modern times, such an igno-
ramus could hardly ever be justified.
There is strong reason to believe, that the
court had recourse to subornation of evi-
dence against Shaftesbury. Ralph, 140,
et post. And the witnesses were chiefly
low Irishmen, in whom he was not likely
to have placed confidence. As to the
association feund among Shaftesbury's
papers, it was not signed by himself, nor,
as [ conceive, treasonable, only binding
the associators to oppose the duke of
York, in case of his coming to the erown,
State Trials, vili. 786. See also 827.and
835.

* If we may believe James IL; the
populace hooted Shaftesbury when he
was sent to the Tower. Macpherson, 124,
Life of James, 688. This was an im-

provement on the odit damnatos. They
rejoiced however much more, as he owns,
at the ignoramus, p. 714

t+ See College’s case in State Trials,
viil, 549.; and Hawles's remarks on it,
723. Halph, 626. It isone of the worst
pieces of judicial iniquity that we find in
the whole collection. The written in-
structions he had given to his counsel
before the trial were taken away from
him, in order to learn the grounds of his
defence. North and Jones, the judges
before whom he was tried, afforded him
no protection. But besides this, even if
the witnesses had been credible, it does
not appear to me that the facts amounted
to treason,  Roger North outdoes him-
self in his jostification of the proceedings
on this trial. Examen, p. 587. What
would this man have been in power,
when he writes thus in a sort of pro-
scription twenty years after the revolu-
tion! But in justice it should be ob-
served, that his portraits of North and
Jones, Id. 512, and 517., are excellent
specimens of his inimitable talent for
Dutch painting,

L 2
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The king’s declaration of the reasons that induced him
Triumph of  t0 dissolve the last lnﬂi-nnent, being a manifesto
v against the late majority of the house of COMIMONS,
was read in all churches. The clergy scarcely waited for
this pretext to take a zealous part for the crown. Every
one knows their influence over the nation in any cause which
they make their own. They seemed to change the war against
]Ii_lf_.Itj.-' into a crusade. _“lﬂ}' re-echoed from every pu}i;at the
strain of passive Uhedwuce, of indefeasible hereditary right,
of the divine origin and patriarchal descent of monarchy.
Now began 'q,rfum the loyal addresses, more numerous and
ardent than in the last year, which overspread the pages of
the London Gazette for many months.  These effusions stig-
matize the measures of the three last I}ilrli;ntlﬂnt‘: dwelling
especially on their arbitrary illegal votes agmmt the per :.mw.l
liberty of the subject. Their language is of course not
allke; vet amidst all the ebullitions i)f tnum]]h'mt Im, alty, it
15 easy in many of them to pere eive a lurking distrust of the
malcqt}r to which they did homage, insinuated to the reader
in the marked satisfaction with which they allude to the
king’s promise of calling frequent parliaments and of govern-
ing by the laws.*

The whigs, meantime, so late in the heyday of their pmlo,
lay, like the fallen angels, prostrate upon the fiery lake. The
scoffs and gibes of libellers, who had trembled before the re-
solutions of the commons, were showered upon their heads.
They had to fear, what was much worse than the insults of
these vermin, the perjuries of mercenary informers suborned
by their enemies to charge false conspiracies against them,
and sure of countenance from the contaminated benches of
justice. The court, with an artful policy, though with de-
testable wickedness, secured itself against its only great dan-
ger, the suspicion of popery, by the sacrifice of Plunket, the
titular archbishop of Dublin.t ~ The execution of this worthy

* London Gazette, 1681, passim,
Italph, 592., has spoken too strongly of

are exaectly high tory addresses, and no-
thing more,

their servility, as if they showed a dis-
position to give up altogether every right
and privilege to the crown. This may
be true in a very few inslances, but is
by no means their general tenor. They

+ State Trials, viii. 447. Chief-justice
Pemberton, by whom he was tried, had
strong prejudices against the papists,
though well enough disposed to serve the
eourt in some respects.
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and innocent person cannot be said to have been extorted
from the king in a time of great difficulty, like that of lord
Stafford. He was coolly and deliberately ]:-ermltted to suffer
death, lest the current of loyalty, still sensitive and suspicious
upon the account of religion, might be somewhat checked
in its course. Yet those who heap the epithets of merci-
less, inhuman, sanguinar Y, on the whig party for the im-
peachment of lord Stafford, in whose guilt they fully believed,
seldom mentmn, without the characteristic distinetion of
¢ good-natured,” that sov ermgn, who permitted the execu-
tion of lelkct of whose innocence he was assured.*

The hostility of the city of London, and of several other
towns, towards the court, degenerating no doubt
into a factious and indecent violence, gave a pretext
for the most dangerous aggression on public liberty
that occurred in the present reign. The power of
the democracy in that age resided chiefly in the mrpnmtmus.
These returned, exclusively or prmmpally, a majority of the
representatives of the commons. So long as they should be
actuated by that ardent spirit of protestantism and liberty

Forfeiture of
the charter of
London, and
of other
places.

* The king, James says in 1679, was
convineed of the falsehood of the plot,
“ while the sceming necessity of his
affairs made this unfortunate prince, for
so he may well be termed in this con-
juneture, think he eould not be safe but
by consenting every day to the execution
of those he knew in his heart to be
most innocent ; and as for that notion of
letting the law take its course, it was
such a piece of casuistry as had been
fatal to the king his father,” &e. 562, If
this was blamable in 1679, how much
more in 1681 ?

Temple relates, that having objected
to leaving some priests to the law, as the
houfe commons had desired in 1679,
Halifax said he would tell every one he
wis o papist, if he did not concur; and
that the plot must be treated as if it were
true, whether it was so or not: p. 339,
(folio edit.) A vile maxim indeed ! But
as Halifax had never showed any want
of eandour or humanity, and voted lord
Stafford not guilty next year, we may
doubt whether Temple has represented
this quite exactly.

In reference to lord Stafford, T will

here notice that lord John Russell, in a
passage deserving very high praise, has
shown rather too much candour in cen-
suring his ancestor (p. 140.) on account
of the support he gave (if in fact he did
s0, for the evidence seems weak) to the
objection raised by the sheriffs, Bethell
and Cornish, with respect to the mode of
Stafford's execution. The king having
remitted all the sentence except the be-
heading, these magistrates thought fit to
consult the house of commons. Hume
talks of Russell's seconding this * bar-
barous seruple,” as he calls it, and im-
putes it to faction. But, notwithstand-
ing the epithet, it is certain that the only
question was between death by the cord
and the axe; and if Stafford had been
guilty, as lord Russell was convineed, of
a most atrocious treason, he could not
deserve to be spared the more igno-
minious punishment. The truth is,
which seems to have escaped both these
writers, that if the king could remit a
part of the sentence upon a parliamentary
impeachment, it might considerably affect
the question whether he could not grant
a pardon, which the commons had denied.

L 3



150 CONSTITUTIONAL HISTORY OF ENGLAND [Cumar, XIL

which prevailed in the middling classes, there was little pro-
spect of obtaining a parliament that would co-operate with the
Stuart scheme of government. The administration of justice
was very much in the hands of their magistrates ; eqpﬂcmll}r
in Middlesex, where all juries are returned by the cty
sheriffs. It was suggested therefore by some crafty lawyers
that a judgment of forfeiture obtained against the corpora-
tion of London would not only demolish that citadel of inso-
lent rebels, but intimidate the rest of England by so striking
an example. True it was, that no precedent could be found
for the forfeiture of corporate privileges. But general rea-
soning was to serve instead of precedents; and there was a
considerable analogy in the surrenders of the abbeys under
Henry VIIL, if much authority could be allowed to that
transaction. An information, as it is called, quo warranto,
was accordingly brought into the court of king’s bench
against the corporation. Two acts of the common council
were alleged as sufficient misdemeanours to warrant a judg-
ment of forfeiture ; one, the imposition of certain tolls on
goods bronght into the city markets, lr}r an ordinance or b}

Tow o thieir own ; the other, their petition to the king in
December, 1679, for the mttmg of parliament, and its puha
lication throughout the country.* It would be foreign to the
purpose of this work to inquire whether a corporation be in
any case subject to forfeiture, the affirmative of which seems
to have been held by courts of justice since the revolution ;
or whether the exaction of tolls in their markets, in consider-
ation of erecting stalls and standings, were within the com-
petence of the city of London ; or, if not so, whether it were
such an offence as could legally incur the penalty of a total
forfeiture and disfranchisement ; since it was manifest that
the crown made use only of this additional pretext, in order
to punish the corporation for its address to the king. The
langnage indeed of their petition had been uncourtly, and
what the adherents of prerogative would call insolent ; but it
was at the worst rather a misdemeanour for which the per-
sons concerned might be rESpunm!}le than a breach of the
trust reposed in the corporation. We are not, however, so

* See this petition, Somers Tracts, viii. 144.
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much concerned to argue the matter of law in this question,
as to remark the spirit in which the attack on this stronghold
of popular liberty was conceived. The court of king’s bench
pronounced judgment of forfeiture against the corporation ;
but this judgment, at the request of the attorney-general, was
only recorded ; the city continued in appearance to possess its
corporate frfmchhes, but upon submission to certain regula-
tions ; namely, that no mayor, sheriff, recorder, or other chief
uihu:r, should be admitted until ¢ approved by the king ; that in
the event of his twice disapproving their choice of a mayor,
he should himself nominate a fit person, and the same in case of
sheriffs, without waiting for a second election ; that the court
of aldermen, with the king’s permission, might remove any
one of their body ; that they should have a negative on the
elections of common councilmen, and in case of disapproving a
second choice, have themselves the nomination. The corpo-
ration submitted thus to purchase the continued enjoyment of
its estates, at the expense of its municipal independence ; yet,
even in the prostrate condition of the whig party, the que*:tmn
to admit these regulations was carried by no great majority
in the common eouncils.* The city was of course absolutely
subservient to the court from this time to the revolution.
After the fall of the capital, it was not to be expected that
towns less capable of defence should stand out. Informations
quo warranto were brought against several corporations; and
a far greater number hastened to anticipate the assault by
voluntary surrenders. It seemed to be recognised as law by
the judgment 1gmnat London, that any irregularity or mis-
use of power in a corporation might incur a sentence of for-
feiture 5 and few could boast that they were invulnerable at
every point. The judges of assize in their circuits prostituted
their influence and authority to forward this and every other
encroachment of the erown. Jefferies, on the northern ecireuit
m 1684, to use the language of Charles I1.’s most unblush-
advﬂmte, “made all the charters, like the walls of
Jeru,hu, fall down before him, and returned laden with sur-
renders, the spoils of towns.” + They received, instead, new

. -‘f&tflte Trials, viii. 1039—1340. Ralph, 717. The majority was but 104 to 86 ;
a division honourable to the spirit of the citizens.
1 Morih's Examen, 626.

L 4
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charters, framing the constitution of these municipalities
on a more oligarchical model, and reserving to the crown the
first appointment of those who were to form the governing
part of the corporation. These changes were gradually
brought about in the last three years of Charles’s reign, and
in the beginning of the next.

There can be nothing so destructive to the English consti-
Projects ol tution, not even the introduction of a military fn:nrm_a,
and sidney. as the exclusion of the electoral body from their
franchises. The people of this country are, by our laws
and constitution, bound only to obey a parliament duly
chosen ; and this violation of charters, in the reigns of
Charles and James, appears to be the great and leading
justification of that event which drove the latter from the
throne. It can therefore be no matter of censure, in a moral
sense, that some men of pure and patriotic virtue, mingled,
it must be owned, with others of a far inferior temper, began
to hold consultations as to the best means of resisting a
government, which, whether to judge from these proceedings,
or from the language of its partisans, was aiming without
disguise at an arbitrary power. But as resistance to esta-
blished authority ean never be warrantable until it is expe-
dient, we could by no means approve any schemes of insur-
rection that might be projected in 1682, unless we could
perceive that there was a fair chance of their success. And
this we are not led, by what we read of the spirit of those
times, to believe. The tide ran violently in another direc-
tion ; the courage of the whigs was broken; their adver-
E-am_'ies were strong in numbers and in zeal. But from hence
it 1s reasonable to infer that men like lord Essex and lord
Russell, with so much to lose by failure, with such good
sense, and such abhorrence of civil calamity, would not ulti-
mately have resolved on the desperate issue of arms, though
they might deem it prudent to form estimates of their
strength, and to knit together a confederacy which absolute
necessity might call into action. It is beyond doubt that the
supposed conspirators had debated among themselves the
subject of an insurrection, and poised the chances of civil
war. Thus much the most jealous lawyer, I presume, will
allow might be done, without risking the penalties of trea-
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son. They had, however, gone farther; and by concerting
measures in different places as well as in Scotland, for a
rising, though contingently, and without any fixed deter-
mination to carry it into effect, most probably (if the whole
business had been disclosed in testimony) laid themselves
open to the law, according to the construction it has fre-
quently received. There is a considerable difficulty, after all
that has been written, in stating the extent of their designs ;
but I think we may assume, that a wide-spreading and for-
midable insurrection was for several months in agitation.®
But the difficulties and hazards of the enterprise had already
raused lord Russell and lord Essex to recede from the des-
perate counsels of Shaftesbury; and but for the unhappy
detection of the conspiracy and the perfidy of lord Howard,
these two noble persons, whose lives were untimely lost to
their country, might have survived to join the banner and
support the throne of William. It is needless to observe
that the minor plot, if we may use that epithet in reference
to the relative dignity of the conspirators, for assassinating
the king and the duke of York, had no immediate connexion
with the schemes of Russell, Essex, and Sidney. T

But it is by no means a consequence from the admission
we have made, that the evidence adduced on lord
Russell’s trial was sufficient to justify his conviction. T

Their trial.
* Lady Russell’s opinion was, that

t State Trials, ix. 577. Lord Essex
“ 1t was no more than what her lord con-

cut his throat in the Tower., Ie wasa

fessed, talk —and it is possible that talk
going so far as to consider, if a remedy
for supposed evils might be sought, how
it could be formed.” Life of Lord Rus-
sell, p. 266. It is not casy, however, to
talk long in this manner about the Aow
ul;:t_reasou, without ineurring the penalties
ol 1t.

+ See this business well diseussed by
the acute and indefatigable Ralph, p.722.,
and by lord Jobn Russell, p. 253. See
also State Trials, ix. 358., et post. There
appears no cause for doubting the reality
of what is called the Hye-house plot.
The case against Waleot, Id. 519, was
pretty well proved; but his own con-
fession eompletely hanged him and his
fricnds too.  His attainder was reversed
after the revolution, but only on account
of some technical errors, not essential to
the merits of the ease,

man of the most excellent gqualities,
but subject to constitutional melancholy
which overcame his fortitude ; an event
the more to be deplored, as there seems
to have been no possibility of his being
convicted., A suspicion, as is well known,
obtained eredit with the enemics of the
court, that lord Essex was murdered;
and some evidence was brought forward
by the zeal of one Braddon. The late
editor of the State Trials seems a little
inclined to revive this report, which even
Harris (Life of Charles, p. 552.) does
not venture to aceredit: and I am sur-
prised to find lord John Russell observe,
# It would be idle, at the present time,
to pretend to give any opinion on the
subject.” P. 182, This I can by no means
admit. We have, on the one side, some
testimonies by children, who frequently
invent and persist in falschoods with no
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It appears to me that lord Howard, and perhaps Rumsey,
were unwilling witnesses ; and that the former, as is fre-
quently the case with those who betray their friends in order
m save their own lives, divulged no more than was extracted
his own danger. The testimony of neither witness,
esper:n]ly Howard, was given with any degree of that pre-
cision which is exacted in modern tlmes' and, as we now
read the trial, it is not probable that a July in later ages
would have found a verdict of guilty, or would have been
advised to it by the court. But, on the other hand, if lord
Howard were really able to prove more than he did, which I
much suspect, a better conducted examination would prﬂbabfy
have elicited facts unfavourable to the prisoner, which at
present do mnot appear. It may be doubtful whether any
overt act of treason 1s dlstmncl:]:,1r pmved agmu-at lord Russell,
except his concurrence in the project of a rising at Taunton,
to which Rumsey deposes. But this depending on the oath
of a sing]e witness, could not be sufficient for a conviction.
Pemberton, chief-justice of the common pleas, tried this
illustrious prisoner with more humanity than was usually
displayed on the bench ; but, aware of his precarious tenure
in office, he did not venture to check the counsel for the
crown, Sawyer and Jefferies, permitting them to give a great
body of hearsay evidence, with only the feeble and useless
remark that it did not affect the prisoner.* Yet he checked

conecivable motive. But, on the other
hand, we are to suppose that Charles I1.

the circumstance tends to repel suspicion
rather than the contrary.  See the whole

and the duke of York caused a detest-
alile murder to be perpetrated on one
towards whom they had never shown
any hostility, and in whose death they
had no interest. Each of these princes
had faults enough ; but I may venture
to say that they were totally incapable of
such a erime. Oune of the presumptive
arguments of Braddon, in a pamphlet
published long afterwards, is, that the
king and his brother were in the Tower
on the morning of Lord Essex's death,
If this leads to any thing, we are to be-
lieve that Charles the Second, like the
tyrant in a Grub-Street tmgeﬂ}', came to
kill his prisoner with his own hands.
Any man of ordinary understanding
(which seems not to have been the case
with Mr. Braddon) must perceive that

of this, ineluding Braddon's pamphlet, in
State Trials, ix. 1127. [I am sorry to
read in an article of the Edinburgh
Review by an eloquent friend : “ Essex
added a yet sadder and more fearful story
to the bloody chronicles of the Tower.™
Macaulay's Essays, iii. 93,,and Edinburgh
Heview, 1838, For ti'mugll this may
imply no more than his suicide, it will
generally be construed in another sense.
And surely the eritieal judgment cannot
be satisfied with evidence, which might
weigh, as 1 have heard it did, with the
pardonable prejudices of a descendant.
—1845.]

* State Trials, 615. Sawyer told lord
Russell, when he applied to have his trial
put off, that he would not have given the
king an hour’s notice to save his life.
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lord Anglesea, when he offered similar evidence for the
defence. In his direction to the jury, it deserves to be
remarked that he by no means advanced the general pro-
position, which better men have held, that a conspiracy to
levy war is in itself an overt act of compassing the king’s
death ; limiting it to cases where the king’s person might be
put in danger, in the immediate instance, by the alleged
scheme of seizing his guards.* His language indeed, as
recorded in the printed trial, was such as might have pro-
duced a verdict of acquittal from a jury tolerably disposed
towards the prisoner; but the sheriffs, North and Rich, who
had been illegally thrust into office, being men wholly devoted
to the prerogative, had taken care to return a panel in whom
they could confide.t

The trial of Algernon Sidney, at which Jefferies, now
raised to the post of chief-justice of the king’s bench, presided,
is as familiar to all my readers as that of lord Russell.?
Their names have been always united in grateful veneration
and sympathy. It is notorious that Sidney’s conviction was
obtained by a most illegal distortion of the evidence. Besides
lord Howard, no living witness could be produced to the
conspiracy for an insurrection ; and though Jefferies permitted
two others to prepossess the jury by a second-hand story, he
was compelled to admit that their testimony eould not directly
affect the prisoner.§ The attorney-general therefore had re-

1d. 582. Yet he could not pretend that solicitors for the crown. State Trials,

the prisoner had any concern in the as-
sassination plot,

* The act annulling lord Russell's at-
tainder recites him to have been * wrong-
fully convicted by partial and unjust
constructions of law.” State Trials, ix.
695. Several pamphlets were published
after the revolution by sir Hobert Atkins
and sir John Hawles against the conduct
of the court in this trial, and by sir Bar-
tholomew Shower in behalf of it.  These
are in the State Trials. But Holt, by
laying down the principle of constructive
treason in Ashton's case, established for
ever the legality of Pemberton's doctrine,
and indeed carried it a good deal farther.

+ There seems little doubt, that.the
juries were packed through a conspiracy
of the sheriffs with Burton and Graham,

ix. 932, These two men ran away at the
revolution ; but Roger North vindicates
their characters, and those who trust in
him may think them honest.

{ State Trials, ix. 818,

§ Id. 846. Yet in summing up the
evidenee, he repeated all West and Keel-
ing had thus said at second-hand, without
reminding the jury that it was not legal
testimony. Id. 899, It would be said
by his advocates, if any are left, that these
witnesses must have been left out of the
question, sinee there could otherwise have
been no dispute about the written paper.
But they were undoubtedly intended to
prop up Howard's evidence, which had
been so much shaken by his previous
d.e:‘:lumtiun, that be knew of no con-
spiracy.
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course to a paper found in his house, which was given in
evidence, either as an overt act of treason by its own nature,
or as connected with the alleged conspiracy; for though it
was only in the latter sense that it could be admissible at all,
yet Jefleries took care to insinuate, in his charge to the jury,
that the doctrines it contained were treasonable in themselves,
and without reference to other evidence. In regard to truth,
and to that justice which cannot be denied to the worst men
in their worst actions, I must observe that the ecommon
accusation against the court in this trial, of having admitted
insufficient pr oof hy the mere comparison of lmnd-wrltmg,
though alleged, not only in most of our historians, but in the
act of parliament reversing Sidney’s attainder, does not
appear to be well founded ; the testimony to that fact, unless
the printed trial is f"l]ﬁlﬁed in an extraordinary degree, being
such as would be received at present.®* We may allow also
that the passages from this paper, as laid in the indictment,
containing very strong assertions of the right of the people
to depose an unworthy king, might h}? possibility, if connected
by other evidence with the conspiracy itself, have been ad-
missible as presumptions for the jury to consider whether
they had been written in furtherance of that design. But
when they came to be read on the trial with their context,
though only with such parts of that as the attorney-general

* This is pointed out, perhaps for the State Trials, x. 312., though the pri-

first time, in an excellent modern law.
book, Phillipps's Law of Evidence. Yet
the act for the reversal of Sidoey's at-
tainder declares in the preamble, that
“ the paper, supposed to be his hand-
writing, was not proved by the testimony
of any one witness to be written by him,
but the jury was directed to believe it
by comparing it with other writings of
the said Algernon.” State Trials, 997,
This does not appear Lo have been the
case ; and though Jefferies is said to have
garbled the manuseript trial before it
was printed, (for all the trials, at this
time, were published by authority, which
makes them much better evidence against
the judges than for them,) yet he can
hardly have substituted so much testi-
mony without its attracting the notice of
Atkins and Hawles, who wrote after the
revolution, However, in Hayes's case,

soner's hand-writing to a  letter was
proved in the usual way by persons who
had seen him write, yet this letter was
also shown to the jury, along with some
of his acknowledged writing, for the
purpose of their comparison, [See also
the trial of the seven bishops. Id. xii
295.] It is possible, therefore, that the
same may have been done on Sidney’s
trixl, though the circumstance does not
appear. Jefferies indecd says, *com-
parison of hands was allowed for good
proof in Sidney's case.” Id. 513. But
I do not believe that the expression was
used in that age so precisely as it is at
present ; and it is well known to lawyers
that the rules of evidence on this sub-
jeet have only been distinetly laid down
within the memory of the present gener-
ation.
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chose to produce out of a voluminous manuscript, it was clear
that they belonged to a theoretical work on government, long
since ]terhﬂps written, and incapable of any bearing upon the
other evidence.*

The manifest iniquity of this sentence upon Algernon
Sidney, as well as the high courage he displayed throughout
these last scenes of his 1110, have ll'l‘:-l]ll‘Pd a sort of enthusiasm
for his name, W ‘hich neither what we know of his story, nor
the opinion of his contemporaries, seem altogether to warrant.
The erown of martyrdom should be suffered per]nps to exalt
every virtue, and efface ever y defect in patriots, as it has often
done in saints. In the faithful mirror of history, Sidney may
lose something of this lustre. He possessed no doubt a power-
ful, active, and undaunted mind, stored with extensive reading
on the topics in which he delighted. Biut having prnpused
one only ﬂh_]m-t for his pulmca.l conduet, the establishment of
a republic in England, his pride and mﬂexlhl]lt}, though they
gave a dignity tﬂ his character, rendered his views narrow
and his temper unaccommodating. It was evident to every
reasonable man that a republican government, being adverse
to the prepossessions of a great majority of the people, could
only be brought about and maintained by the force of usurp-
ation. Yet for this idol of his speculam‘e hours, he was
content to sacrifice the liberties of Europe, to plunge the
country in civil war, and even to stand indebted to France
for protection. He may justly be suspected of having been
the chief promoter of the dangerous cabals with Barillon ;
nor could any tool of Charles’s court be more sedulous in
representing the aggressions of Louis XIV. in the Nether-
lands as indifferent to our honour and safety.

Sir Thomas Armstmng, who had fled to Holland on the
detection of the plot, was given up l}}f the States. A sentence
of uutlawry, which had passed against him in his absence, is
equivalent, in cases of treason, t-:l a conviction of the erime.
But the law allows the space of one year, during which the
party may surrender himself to take his trial. Armstrong,
when brought before the court, insisted on this rlght, and
demanded a trial.  Nothing could be more evident, in point

* See Harris's Lives, v. 347,
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of law, than that he was entitled to it. But Jefferies, with
inhuman rudeness, treated his claim as wholly unfounded,
and would not even suffer counsel to be heard mn his behalf.
He was executed accordingly without trial.* But it would
be too prulix to rempituld,te all the instances of brutal injustice,
or of cowardly subserviency, which degraded the Lt]gllﬂ]l
lawyers of the Stuart period, and never so inf: unmml:,r as in
these last years of Charles II. From this prostitution of the
tribunals, from the intermission of parlianmnts, and the steps
taken to render them in future mere puppets of the crown,
it was plain that all constitutional securities were at least in
abeyance ; and those who felt themselves most obnoxious, or
whose E]Jll‘lt was too h:rrh to live in an enslaved country,
retired to Hn:-]]dnd as an asylum in which they might wait
the oceasion of better praspects, or, at the worst, breathe an
air of liberty.

Meanwhile the prejudice against the whig party, which
had reached so great a height in 1681, was stﬂ] farther en-
hanced by the detection of the late conspiracy. The atrocious
scheme of assassination, alleged against Waleot and some
others who had suffered, was blended by the arts of the court
and clergy, and by the b]umlermg credulity of the gentry,
with those less heinous pm_]ects ascribed to lord Russell and
his associates.t These projects, if true in their full extent,
were indeed such as men honestly attached to the government
of their country could not fail to disapprove. For this pur-
pose, a declaration full of malicious insinuations was ordered
to be read in all churches.f It was generally commented
upon, we may make no question, in one of those loyal dis-
courses, which, trampling on all truth, charity, and modera-
tion, had no other scope than to inflame the hearers against
non-conforming protestants, and to throw obloquy on the
constitutional privileges of the subject.

It is not my intention to censure, in any strong sense of

* State Trials, x. 105 specifying a number of gentlemen of the

T The grand jury of Northampton-
shire, in 1683, * present it as VEry €X-
pedient and necessary for securing the
peace of this country, that all ill-affected
persons may give security for the peace ;"

first families, as the names of Montagu,
Langham, &c. show. Somers Tracts,
viii. 409,

{ Ralph,
v.321.

p. 768. Harris's Lives,
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the word, the Anglican clergy at this time for their assertion
of absolute non-resistance, so far as it was done with- ., 1oy
out calumny and insolence towards those of another L™
way of thinking, and without self-interested adu- ““*
lation of the ruling power. Their error was very dangerous,
and had nearly proved destructive of the whole constitution ;
but it was one which had come down with high recommend-
ation, and of which they could only perhaps be undeceived,
as men are best undeceived of most errors, by experience
that it might hurt themselves. It was the tenet of their
homilies, their canons, their most distinguished divines and
casuists ; it had the apparent sanction of the legislature in a
statute of the present reign. Many excellent men, as was
shown after the revolution, who had never made use of this
doctrine as an engine of faction or private interest, could not
disentangle their minds from the arguments or the authority
on which it rested. But by too great a number it was
eagerly brought forward to serve the purposes of arbitrary
power, or at best to fix the wavering protestantism of the
court by professions of unimpeachable loyalty. To this
motive, in fact, we may trace a good deal of the vehemence
with which the non-resisting principle had been originally
advanced by the church of England under the Tudors, and
was continually urged under the Stuarts. If we look at the
tracts and sermons published by both parties after the restor-
ation, it will appear manifest that the Romish and Anglican
churches, bade, as it were, against each other for the favour
of the two royal brothers. The one appealed to its acknow-
ledged principles, while it denounced the pretensions of the
holy see to release subjects from their allegiance, and the
bold theories of popular government which Mariana and
some other Jesuits had promulgated. The others retaliated
on the first movers of the Reformation, and expatiated on the
usurpation of lady Jane Grey, not to say Elizabeth, and the
republicanism of Knox or Calvin.

From the era of the exclusion-bill especially, to the death
of Charles II., a number of books were published in . ..
favour of an indefeasible hereditary right of the °vedienc
crown, and of absolute non-resistance. These were however of
two very different classes. The authors of the first, who were
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perhaps the more numerous, did not deny the legal limitations
of monarchy. They admitted that no one was bound to con-
cur in the execution of unlawful commands. Hence the obe-
dience they deemed indispensable was denominated passive ;
an epithet, which in modern usage, is little more than
redundant, but at that time made a sensible distinetion. If
all men should confine themselves to this line of duty, and
merely refuse to become the instruments of such unlawful
commands, it was evident that no tyranny could be carried
into effect. If some should be wicked cnough to co-operate
against the liberties of their country, it would still be the
bounden obligation of Christians to submit.  Of this, which
may be reckoned the moderate party, the most eminent were
Hickes in a treatise called Jovian, and Sherlock in his case

of resistance to the supreme powers.*

* This book of Sherlock, printed in
1684, is the most able treatise on that
side. His proposition is, that “sovereign
prinees, or the supreme power in any
nation, in whomsoever placed, is in all
cases irresistible.” He infers from the
statute 13 Car. 2, declaring it unlawful,
under any pretence, to wage war, even
defensive, against the king, that the su-
preme power is in him ; for he who is
unaceountable and irresistible is supreme.
There are some, he owns, who contend
that the higher powers mentioned by St
Paul meant the law, and that when
princes violate the laws we may defend
their legal authority against their per-
sonal usurpations. He answers this very
feebly, “ No law can come into the no-
tion and definition of supreme and sove-
reign powers; such a prince is under the
direction, but cannot possibly be said to
be under the government of the law, be-
cause there is no superior power to take
cognizance of his breach of ity and alaw
has mo authority to govern where there
is no power to punish.” P.114. “ These
men think,” he says, p. 126., “that all
civil authority is founded in consent, as
if there were no natural lord of the world,
or all mankind came free and independent
into the world. This is a contradiction
to what at other times they will grant,
that the institution of civil power and
authority is from God; and indeed if it
be not, I know not how any prince can

To this also must

justify the taking away the life of any
man, whatever crime he has been guilty
of. For no man has power of his own
life, and therefore cannot give this power
to another ; which proves that the power
of capital punishments cannot result from
mere consent, but from a superior autho-
rity, which is lord of life and death.”
This is plausibly urged, and is not re-
futed in a moment. He next comes Lo
an objection, which eventually he was
compelled to admit, with some discredit
to his consistency and disinterestedness.
% ¢ Iz the power of victorious rebels and
usurpers from God 7 Did Oliver Crom-
well receive his power from God ? then
it seems it was unlawful to resist him
too, or to conspire against him ; then all
those loyal subjects who refused to sub-
mit te him when bie had got the power in
his hands were rebels and traitors,” To
this I answer, that the most prosperous
rebel is not the higher powers, while our
natural prince, to whom weoweobedience
and subjection, is in being. And there-
fore, though such men may get the power
into their hands by God's permission, yet
not by God's ordinance ; and he who re-
sists them does not resist the ordinance
of God, but the usurpations of men. In
hereditary kingdoms, the king never dies,
but the same minute that the natural
person of one king dies, the crown de-
scends upon the next of blood ; and
therefore he who rebelleth agnmst the
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have belﬂngml archbishop Sancroft, and the great body of
non-juring clergy who had refused to read the declaration of
indulgence under James II, and whose conduct in that
respect would be utterly absurd, except on the supposition
that there existed some lawful boundaries of the royal
:lul:hurit}'.

But besides these men, who kept some measures
constitution, even while, by their slavish tenets, the:-,r
laid it open to the assaults of more mtre]m] enemies,
another and a pretty considerable class of writers did
not hesitate to avow their abhorrence of all limitations upon
arbitrary power. Brady went back to the primary sources
of our history, and endeavoured to show that Magna Charta,
as well as every other constitutional law, were but rebellious
encroachments on the ancient uncontrollable impreseriptible
pleroﬂfatiws of the mmnmh',r. His writings, r{-]J]ete with
learning and acuteness, and in some respects with just re-
marks, thﬂugh often unfair and always partial, naturally pro-
duced an effect on those who had been accustomed to value
the constitution rather for its presumed antiquity, than its
real excellence. But the author most in vogue g poere
with the partisans of despotism was sir Robert "™
Filmer. He had lived before the civil war, but his post-
humous writings came to light about this period. They
contain an elaborate vindiecation of what was called the patri-
archal scheme of government, which, rejecting with scorn
that ﬂriginai contract whence human society had been sup-
pﬂsed to sprmg, derives all legitimate authority from that of
pnmﬂgemture, the next heir being kmg b}' divine rlght and
as incapable of l:-mug restrained in his sovereignty, as of
being excluded from it. ¢ As kingly power,” he says, ¢ is
by the law of God, so hath it no inferior power to limit it.
The father of a family governs by no other law than his own

with the

Some con-
tend for
absolute
power.

father, and murders him, continues a
rebel in the reign of the son, which eom-
mences with his father's death. It is
otherwise, indeed, where none ean pre-
tend a greater title to the crown than the
usurper,. for there possession of power
seems to give a right.” P. 127.

Sherlock began to preach in a very

VOL. II.

different manner as soon as James showed
a disposition to sct up his own chureh,
“ It is no act of lovalty,” he told the
house of commons, May 29, 1685, “to
accommodate or mmpl{mmt away our
religion and its legal securities.” Good
Advice to the Pulpits.

A
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will, not by the laws and wills of his sons and servants.”*
¢ The direction of the law is but like the advice and direction
which the king’s council gives the king, which no man says
is a law to the king.”t ¢ General laws,” he observes,
“ made in p:irlrmwut, may, upon known respects to the king,
by his authority be mitigated or ﬁ-uulmmh-{l upon causes only
known to him ; and by the coronation oath, he is only bound
to observe good laws, of which he is the Jll(lg[‘ ”f ¢ Aman
is bound to obey the king’s command against law, nay, in
some cases, against divine laws.” § In another treatise,
entitled the Anarchy of a Mixed or Limited Mmmmh}, he
inveighs, with ne kind of reserve or exception, against the
regular constitution ; setting off’ with an assumption that the
parliament of England was eriginally but an imitation of the
States General of France, which had no further power than
to present requests to the king. ||
These treatises of Filmer obtained a very favourable re-
ception. We find the patriarchal origin of government fre-
qm"nt]v mentioned in the ]mhllmtmm of this time as an un-
doubted truth. Considered with respect to his celebrity
rather than his talents, he was not, as some might imagine,
too ignoble an adversary for Locke to have combated. An-
other person, far superior to Filmer in pﬂiitiﬂﬂl eminence,
undertook at the same time an unequivocal defence of abso-
sir aeorge JUte monarchy.  This was sir George Mackenzie,
Mackenzie: the famous lord advocate of Scotland. In his Jus
Regium, published in 1684, and dedicated to the uun'er'-‘alt}'
of Oxford, he maintains, t]nt “ monarchy in its nature is
1]}501111;0, .mtl mnscque:]tly these pretended limitations are
'Lg'un-:t the nature of 1114|:n1mrt:,hj,T 'q ¢ Whatever proves mo-
narchy to be an excellent government, does by the same
reason prove absolute monarchy to be the best government ;
for if monarchy be to be commended, because it prevents
dwmum, then a limited monarchy, which allows the people
a share, is not to be commended, because it occasions them;
if monarchy be commended, because there is more expe-

* P81, t P. 95, Grand Inquest, was published in 1679 ;
{ P. 98, 100 § P. 100. but the Patriarcha not till 1685,
| This treatise, subjoined to one of g P. 39,

greater length, entitled the Freeholder's
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dition, secrecy, and other excellent qualities to be found
in it, then absolute monarchy is to be commended above
a limited one, because a limited monarch must impart his
secrets to the people, and must [ll:]i'l}' the noblest designs,
until malicious and factious spirits be either gained or
overcome ; and the same analogy of reason will hold in
mﬂectmcr upon all other advantages of mmnl{h}, the ex-
amination whereof I dare trust to every man’s own bosom.” *
We can hardly, after this, avoid being astonished at the
effrontery, even of a Scots erown lawyer, when we read in
the preface to this very treatise of ‘tI"thmmn “ Under
whom can we expect to be free from arbitrary government,
when we were and are afraid of it under king Charles I. and
king Charles 11.7”

It was at this time that the univ ﬂr'ait}r of Oxford published
their celebrated decree against per nicious hooks and Decreeof the
dammable doctrines, (:uum(:r'ltnw as such above oxfer.
twenty prnpmxtluns, which thev anathematized as false,
seditious, and impious. The first of these is, that all civil
authority is derived originally from the people; the second,
that there is a compact, tacit or express, between the king
and his subjects : and others follow of the same description.
They do not explicitly condemn a limited mmmrt,h}r, like
Filmer, but evidently adopt his scheme of prlumgmntar}r
right, which 1s, per]npq, almost mcmnpm’:lh]e with it. Nor is
t’.iwre the slightest intimation that the university extended
their censure to such praises of despotic power as have been
quoted in the last pages.t This decree was publicly burned
by an order of the house of lords in 1709 ; nor does there
seem to have been a single dissent in th*tt body to a step that
cast such a stigma on the university. But the disgrace of
the offence was greater than that of the punishment.

We can frame no adequate conception of the _]mpa:rd_v in
which our liberties stood under the Stuarts, ea;mgnl]y in this
particular period, without attending to this spirit of servility
which had been so sedulously excited. It seemed as if Eng-
land was about to play the seene which Denmark had not
long since exhibited, by a spontaneous surrender of its con-

* .46, + Collier, 902, ; Somers Tracts, viii. 420,
M 2
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stitution. And although this loyalty were much more on the
tongue than in the heart, as the next reign very amply dis-
closed, it served at least to deceive the court into a belief that
its future steps would be almost without difficulty. It is un-
certain whether Charles would have summoned another par-
liament. He either had the intention, or professed it in order
to obtain money from France, of convoking one at Cambridge
in the autumn of 1681.* But after the scheme of new-
modelling mr]:-urahnns began to be tried, it was his policy to
wait the effects of this regeneration. It was better still, in
his judgment, to dispense with the commons altogether. The
period fixed by law had elapsed nearly twelve months before
his death ; and we have no evidence that a new parliament
was in conte:uplatiml. But Louis, on the other hand, having
discontinued his annual subsidy to the king in 1684, after
gmnuw Strasburg and Luxemhurg by his con-
Connexion
with Louis mivance, or rather co-operationt, it would not have
been easy to avoid a recurrence to the only lawful
source of revenue. The king of France, it should be ob-
served, behaved towards Charlus as men usually treat the
low tools by whose corruption they have obtained any end.
During the whole course of their ]ung negotiations, Louis,
though never the dupe of our wretched monarch, was com-
pelled to endure his shuffling evasions, and pay dearly for
his base compliances. But when he saw himself no longer
in need of them, it seems to have been in revenge that he
rmitted the puhhcatmn of the secret treaty of 1670, and
withdrew his pecuniary aid. Charles deeply resented both

these marks of desertion in his ally. In addition to them, he

discovered the intrigues of the French ambassadors with his

* Dalrymple, appendix, 8.; Life of
James, 691. He pretended to come into
a proposal of the Duteh for an alliance
with Spain and the empire against the
fresh encroachments of France, and to
call a parliament for that purpose, but
with no sincere intention, as he assured
Barillon. « Je wn'ai aucune intention
d'assembler le parlement ; ces sont des
diables qui veulent ma ruine,” Dalrym-
ple, 15,

+ He took 100,000 livres for allowing
the French to seize Luxemburg; after

this he offered his arbitration, and on
Spain’s refusal, laid the fault on ber,
though already bribed to decide in favour
of France. Lord Rochester was a party
in all these base transactions. The ac-
quisition of Luxemburg and Strasburg
was of the ntmost importance to Louis,
as they gave him a predominating in-
fluence over the four Rhenish electors,
through whom he hoped to procure the
election of the dauphin as king of the
Romans. Id. 36.
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malecontent commons. He perceived, also, that h}r brmgmg
home the duke of York from Scotland, and restoring him, in
defiance of the test act, to the privy cmm{rﬂ he had made the
presumptive heir of the throne, possessed as he was of supe-
rior steadiness and attention, too near a rival to himself.
These reflections appear to have depressed his mind in the
latter months of his life, and to have produced that remark-
able private reconciliation with the duke of Monmouth,
throngh the influence of lord Halifax, which, had he lived,
would very probably have displayed one more revo-
lution in the uncertain policy of this reign.* But
a death, so sudden and inopportune as to excite suspicions
of p{)iscm in some most nearly connected with him, gave a

King's
death.

more decisive character to the system of government.t

* Dalrymple, appendix, 74. ; Burnet ;
Mazure, Hist. de la Révolutionde 1688,
i. 340. 372. This is confirmed by, or
rather confirms, the very curious notes
found in the dukeof Monmouth’s pocket-
book when he was taken after the battle
of Sedgemoor, and published in the ap-
pendix to Welwood's Memoirs. Though
we should rather see more external evi-
dence of their authenticity than, so far as
I kvow, bas been produced, they have
great marks of it in themselves ; and it
is mot impossible that, after the revolu-
tion, Welwood may have obtained them
from the secretary of state’s office.

+ It is mentioned by Mr. Fox, asa
tradition in the duke of Richmond’s fa-
mily, that the duchess of Portsmouth be-
lieved Charles 11. to have been poisoned.
This I find confirmed in a letter read on
the trial of Francis Francia, indicted for
treason in 1715, ¢ The duchess of Ports-

mouth, who is at present here, gives a
great deal of offence, as I am infurmed,
by pretending to prove that the late king
James had poisoned his brother Charles ;
it was not expected, that after so many
years' retirement in France, she should
come hither to revive that vulgar report,
which at so eritical a time cannot be for
any good purpose.” State Trials, xv.
948. It is almost needless to say that the
suspicion was wholly unwarrantable,

I have since been informed, on the
best authority, that Mr. Fox did not de-
rive his authority from a tradition in the
duke of Richmonds family, that of his
own mother, as his editor had very na-
turally conjectured, but from his father,
the first lord Holland, who, while a
young man travelling in France, had
become acquainted with the duchess of
FPortsmouth,

M3
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CHAPTER XIIL

ON THE STATE OF THE CONSTITUTION UNDER
CHARLES 1I.

Effect of the Press — Restrictions upon it before and after the Restorafion —
Licensing Acts — Political Writings cheeked by the Judges — Instances of
illegal Proclamations not nunerons — Juries fined for Verdicls — Question of
their Right to return a general Verdict — Habeas Corpus Al passed — Ihif
ferences between Lords and Commons — Judicial Powers of the Lords histori-
cally traced — Their Pretensions about the Time of the Restoration — Re-
sistance made by the Comnions — Dispule aboul thew original Jurisdiction —
Andd that in j_lj'wt als from Courts of Equily — Question of the erclusive Right

the Commons as to Money-bills — Its History— The Right cxtended
ﬁf;!.ﬁer-- State of the Upper House under the Twdors and Stuarts — Aug-
mentation of the Temporal Lords — Stale of the Commons — Increase quz'rr
Members — Question as to Rights of Election — Fowr different Theories as'to
the original Principle — Their Probabilily considered.

IT may seem rather an extraordinary position, after the last
chapters, yet is strictly true, that the fundamental privileges
of the subject were less invaded, the prerogative swerved into
fewer excesses, during the reign of Charles IL. than in any
former period of equal length. Thanks to the patriotic ener-
gies of Selden and Eliot, of Pym and Hampden, the consti-
tutional boundaries of royal power had been so well established
that no minister was daring enough to attempt any flagrant
and general violation of them. The frequent session of par-
liament, and its high estimation of its own privileges, furnished
a security against illegal taxation. Nothing of this sort has
been imputed to the government of Charles, the first king of
England, perhaps, whose reign was wholly free from such a
charge. And as the nation happily escaped the attempts that
were made after the restoration, to revive the star-chamber and
high-commission courts, there were no means of chastising
political delinquencies, except through the regular tribunals
of justice, and through the verdict of a jury. Il as the one
were often constituted, and submissive as the other might
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often be found, they afforded something more of a guarantee,
were it only by the publicity of their proceedings, than the
dark and silent divan of courtiers and ]JI‘I‘_" ites, who sat in
judgment under the two former kings of the house of Stuart.

Though the bench was frequently subservient, the bar con-
tained high-spirited advocates, whose firm defence of their
clients the judges often reproved, but no longer affected to
punish. The press, above all, was in continual service. An
eagerness to peruse cheap and cphenmml tracts on all subjects
of passing interest had prevailed ever since the reformation.
These had been extraordinarily multiplied from the meeting
of the I{mg parliament. Some thousand pamphlets of different
(1['%1:1‘1}]!:101!5, written between that time and the restoration,
may be found in the British Museum ; and no collection can
be supposed to be perfect. It would have required the sum-
mary process and stern severity of the eourt of star-chamber
to repress this torrent, or reduce it to those bounds which a
government is 1 apt to mnanier as secure,  But the measures

taken with this view under Charles 1. require to be distinetly
noticed.

In the reign of Henry VIII., when the political importance
of the art of printing, especially in the great ques-
tion of the reformation, began to be apprehended, it
was thﬁught necessary to assume an absolute control
over it, partly lr} the king’s general prerogative, and
still more by virtue of his ecclesiastical supremacy.”™
Thus it became usual to grant by letters patent the exclusive
right of printing the Bible or religious hooks, and afterwards
all others. The privilege of kve]}mg presses was limited to
the members of the stationers’ company, who were bound by
regulations established in the reign of Mary by the star-

Effect of
thie pross.
Restrictions
upon it
efore and
after the
restoration.

® It was said in 18 Car, 2. (1666)

liberty to print that would.” 1 Maod.
that “ the king by the common law hath

Rep. 258. Kennet informs us that se-

a general prerogative over the printing
press ; so that none ought to print a book
for public use without his license,” This
seems however to have been in the argu-
ment of counsel ; but the court held that
a patent to print Jaw-books exclusively
was no monopoly. Carter’s Weports, 89,
“ Matters of state and things that con-
cern the government,” it is said in an-
other case, * were never left to any man's

M

veral complaints having been made, of
Lilly's Grammar, the use of which had
been prescribed by the royal ecclesiastical
supremaecy, it was thought proper in
1664 that a new public form of grammar
should be drawn up and epproved in con-
vocation, to be enjoined by the royal au-
thority. One was accordingly brought
in by Bishop Pearson, but the matter
dropped.  Life of Charles 11. 274,

4
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chamber, for the contravention of which they incurred the
q;wv{lv chastisement of that vigilant tribunal. These regu-
lations not only limited the number of presses, and of men
who should be em]ﬂmed on them, but -?-u'n_lecteﬂ new puh-
lications to the previous inspection of a licenser. The long
parh.tment did not hesitate to copy this precedent of a ty ranny
they had overthrown; and by repeated ordinances against
unlicensed printing, hindered, as far as in them Lu, this
great instrument of political power from serving the purposes
of their adversaries. Every government, however popular
in name or origin, must have some uneasiness from the great
mass of the multitude, some vicissitudes of public opinion to
.1};}]:‘0]1911(1 and experience shows that republics, eq[mt‘mﬂ}
in a revolutionary season, shrink as instinetively, and some-
times as reasonably, from an open license of the tongue and
pen, as the most jealous court. We read the noble a[mlufr}
of Milton for the freedom of the press with admiration ; but
it had little influence on the parliament to whom it wils
addressed.

It might cﬂsﬂ\r be fll‘lt]l_‘ll]atﬂil from the gener al spirit of
ticensing Jord Clarendon’s administration, that he would not
e suffer the press to emancipate itself from these esta-

blished shackles.* A bill for the regulation of printing failed
in 1661, from the commons’ _]E"l]ﬂﬂ"’i}- of the peers, who had
inserted a clanse exempting their own houses from search. t
But next year a statute was enacted, which, reciting ¢ the
well-government and regulating of printers and printing-
presses to be matter of public care and concernment, and that
by the general licentiousness of the late times many evil-
disposed persons had been ou{*uumg?d to print and sell here-
tical and seditious books,” prohibits every private person
from }}rinting any book or pamphlet, unless entered with the
stationers’ ‘company, and duly licensed in the following man-
ner: to wit, books of law by the chancellor or one of the
chief—J ustices, of history and Imhtlcﬁ by the secretary of state,

* We find an order of council, June 7.  *which are very pernicious to monarchy,
1660, that the stationers’ company do and injurious to his majesty's blessed
seize and deliver to the sceretary of state progenitors.” Kennet's Register, 176,
all copies of Buchanan's History of Scot- This was beginning early.
land, and De Jure Regni apud Scotos, + Commons' Journals, July 29. 1661.
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of heraldry by the kings at arms, of divinity, physic, or
ph]luwplw, by the h]bhﬂl‘]ﬁ of Canterbury or London, or, if
printed at either university, by its chancellor. The number
of master- prmtf‘r:: was limited to tw enty : th{*} were to ng
security, to affix their names, and to declare the author, if
rm]ullml by the licenser. The king’s messengers, by warrant
from a secretary of state, or the master and wardens of the
stationers’ company, were empowered to seize unlicensed
r-::pwq wherever they should think fit to search for them,
and, in case they should find any unlicensed book suspected
to contain matters contrary to the church or state, they were
to bring them to the two bishops before mentioned, or one
of the secretaries. No books were allowed to be printed out
of London, except in York and in the universities. Thr-
penalties for printing without license were of course heavy.
This act was only to last three years; and after being twice
renewed (the last time until the conclusion of the first session
of the next parliament), expired consequently in 1679 ; an
era when the house of commons were happily in so dllh-rt,nt
a temper that any attempt to revive it must have proved abor-
tive. During its continuance, the business of licensing books
was entrusted to sir Roger L’Estrange, a well- known ]]"llt’l]}]l-
leteer of that age, and himself a most scurrilous libeller in
behalf of the party he espoused, that of popery and despotic
power. It is hardly necessary to remind the reader of the ob-
jections that were raised to one or two lines in Paradise Lost.
Though a prennm license ceased to be necessary, it was
held by all the judges, having met for this purpose e
(if we believe chief-justice Seroggs), by the king’s S,
command, that all books scandalous to the govern- fie A,
ment or to ]eratt, persons may be seized, and the authors or
those exposing them punished : and that all writers of false
news, though not scandalous or seditious, are indictable on
that account.t But in a subsequent trial he informs the jury
t]t'lt, “ when by the king’s command we were to give in our
opinion what was to be done in pmnt of regulation of the
press, we did all subseribe that to print or publish any news,
books, or pamphlets of news whatsoever, is illegal 5 that it is

* 14 Car. 2. ¢, 33. t State Trials, vii. 929,
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a manifest intent to the breach of the peace, and they may be
proceeded agamst by law as an illegal thing.* Suppose now
that this thing is not scandalous, what then? If there had
been no reflection in this book at all, yet it is ¢/licite ; and
the author ought to be convicted for it. And that is for a
public notice to all people, and especially printers and book-
sellers, that they ought to 'prmt no book or pamphlet of news
whatsoever without authority.” The pretended libel in this
case was a periodical ]ﬂm]:-'ﬂh:t entitled the Weekly Pacquet
of Advice from Rome; being rather a virulent attack on
popery than serving the purpose of a newspaper. These
extraordinary propositions were so far from being loosely
advanced, that the court of king’s bench proceeded to make
an order, that the book should no longer be printed or puh
lished b} any person whatsoever.t ":such an order was evi-
dently hev{md the competence of that court, were even the
prerogative of the king in council as high as its warmest
advocates could strain it. It formed accordingly one article
of the impeachment voted agamst Seroggs in the next ses-
sion.T  Another was for issuing general warrants (that is,
warrants wherein no names are mentioned ,) to seize seditious
libels and apprehend their authors.§ But this impeachment
having fallen to the ground, no check was put to general
warrants, at least from the secretary of state, till the famous
Judgrllﬂrlt of the court of common pleas in 1 763,
Those encroachments on the legislative supremacy of par-
mstances o llament, and on the personal rights of the sulged

illegal pro-
camations by means of proclamations issued from the privy
ol e
Tous. council, which had rendered former prmces of both

* This declaration of the Judges is re-
corded in the following passage of the
London Gazette, May 5. 1680: — *# This
day the judges made their report to his
majesty in eouncil, in pursuance of an
order of this board, by which they una-
nimously declare that his majesty may
by law prohibit the printing and pub-
lishing of all news-books and pamphlets
of news whatsoever not licensed by his
majesty’s authority, as manifestly tending
to the breach of the peace and disturb-
ance of the kingdom. Whereupon his
majesty was pleased to direct a procla-
mation to be prepared for the restraining

the printing of news-books and pamph-
lets of news without leave.”™ Accordingly
such a proclamation appears in the Ga-
zette of May 17.

+ State Trials, vii. 1127, ; viil. 184,
197. Ewen North seems to admit that
this was a streteh of power, Examen, 564.

{ State Trials, viil 163,

& It seems that these warrants, though
usual, were known to be against the law.
State Trials, vii. 949, 956,  Possibly
they might have been justified under the
words of the licensing act, while that was
in force; and having been thus intro-
duced, were not laid aside.
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the Tudor and Stuart families almost arbitrary masters of
their people, had fallen with the odious tribunal by which
they were enforced. The king was restored to nothing but
what the law had preserved to him. Few instances appear
of illegal proclamations in his reign. One of these, in
16635, required all officers and soldiers who had served in
the armies of the late usurped powers to depart the cities of
London and Westminster, and not to return within twenty
miles of them before the November following. This seems
connected with the well-grounded apprehension of a republican
conspiracy.* Annt]wr, immediately after the fire of London,
directed the mode in which houses should be rebuilt, and
enjoined the lord mayor and other city magistrates to pull
down whatsoever obstinate and refractory persons might pre-
sume to erect upon pretence that the ground was their own ;
and especially that no houses of ‘timber should be erected for
the future.t Though the public benefit of this last restriction,
and of some ﬂ-guldtmm as to the rebuilding of a eity which
had been destroyed in great measure through the want of
them, was sufficiently manifest, it is unpnﬁlble to justify the
tone and tenour of this proclamation ; and more particularly
as the meeting of parliament was very near at hand. But
an aect hm‘ing lmfsesed therein for the same purpose, the
proclamation must be considered as having had little effect.
Another instance, and far less capable of extenuation, is a
proclamation for shutting up coffee-houses, in December, 1675,
I have already mentioned this as an intended measure of lord
Clarendon.  Coftee-houses were all at that time subject to a
license, gr'mtml by the magistrates at quarter-sessions. Bat,
the licenses having been granted for a certain time, it was
justly questioned whether they could in any manner be re-
voked.  This proclamation being of such disputable legality,
the pulges, according to North, were consulted, and 1 mtimating
to the council that they were not agreed in opinion upon the
most material questions submitted to them, it seemed advisable
to recall it. 1 In this essential matter of proclamations, there-
fore, the administration of Charles I1. is very advantageously

* Kennet's Charles IT, 277. Kennet, 337. Hume of course pretends
t State Trials, vi. 837. that this proclamation would have been
{ Ralph,297. North's Examen, 139. reckoned legal in former times.
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cnm]mrﬂd with that of his father; and, considering at the
same time the entire cessation of impositions of money with-
out consent of parliament, we must admit that, however dark
might be his -designs, there were no such gwmml infringe-
ments of public liberty in his reign as had continually occurred
before the long parliament.

One undeniable fundamental pririlegﬂ had survived the
shocks of every revolution ; and in the worst fimes, except
those of the late usurpation, had been the standing record of
primeval liberty—the trial by jury : whatever mtrmgement
had been made on this, in many cases of misdemeanour, by
the present jurisdiction of the star-chamber, it was unlms:-.jh]e,
after the bold reformers of 1641 had lopped off that unsightly
excrescence from the constitution, to prevent a eriminal charge
from passing the legal course of investigation through the
inquest of a grand jury, and the verdict in open court of a
petty jury. But the judges, and other ministers of justice,
for the sake of their own authority or that of the crown,
devised various means of subjecting juries to their own direc-
tion, by intimidation, by unfair returns of the p'mnd or by
narrow lug the boundaries of their lawful function. It is said
suries fined 10 have been the practice in early tmma, as I have
for verdicts. 1 entioned from sir Thomas Smith in another place,
to fine juries for returning verdicts against the direction of
the court, even as to matter of evidence, or to summon them
before the star-chamber. It seems that instances of this kind
were not very numerous after the accession of Elizabeth; yet
a small number oceur in our books of reports. They were
probably sufficient to keep juries in much awe. But after
the restoration, two judges, Hyde and Keeling, quccessw«]}
chief-justices of the king’s bench, took on them to exercise a
pretended power, which had at least been mtei mitted in the
time of the commonwealth. The grand jury of Somerset
hfwmg found a bill for manslanghter instead of murder,
against the advice of the latter judge, were summoned before
the court of king’s bench, and dismissed with a reprimand
mstead of a fine.* In other cases fines were set on petty

® 4 Bir Hugh Wyndham and others J. Keeling, to appear at the K. B. the
of the gr:md jury of Somerset were at  first day of this term, to answer a misde-
the last assizes bound over, by lord Ch. meanour for finding upon a bill of murder,
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juries for acquittals against the ]udgL s direction.  This un-
usual and d'mgermn inroad on so important a right attracted

the notice of the house of commons; and a committee was
appointed, who reported some strong resolutions against
I\u.*lmg for illegal and arbitrary proceedings in his ﬂfhce the
last of which was, that he be brought to trial, in or ﬁer to
condign punishment, in such manner as the house should
deem expedient. But the chief j Justice, ]nmn,-:;Ir requested to
be heard at the bar, so far extenuated his offence that the
]l(lll*:-L, after rebnlnng that the practice of fining or ][llI}I'Hl‘.}H-
ing jurors is l]legal came to a second re;.nlutmn to proceed
no farther against him.*

The precedents, however, which these judges endeavoured
to establish, were repelled in a more decisive manner
than by a resolution of the house of commons. For
in two cases, where the fines thus imposed upon
jurors had been estreated into the exchequer, Hale,
then chief baron, with the advice of most of the judges of
]:.ng]and as he mf'urnw us, stayed process; and in a subse-
quent case it was resolved by all the _}utlg{--:, except one, that
it was '1gmu~,t law to fine a jury for giving a verdiet contrary
to the court’s direction.  Yet notwithstanding this very recent
determination, the recorder of London, in 1670, upon the
acquittal of the quakers, Penn and Mead, on an indictment
for an unlawful assembly, imposed a fine of forty marks on
each of the jury.t Bushell, one of their number, being: com-
mitted for non-payment of this fine, sued his writ of habeas
corpus from the court of common pleas ; and, on the return
made, that he had been committed for finding a verdict

Question of
their right
Lo return

a general
vierdiet,

¢ billa vera quoad manslaughter,' against
the directions of the judge. Upon their
appearance they were told by the court,
being full, that it was a misdemeanour in
them, for they are not to distinguish be-
twixt murder and manslaughter ; for it is
only the circumstance of malice which
makes the difference, and that may be im-
plied by the law, without any faet at all,
and so it lies not in the judgment of a
jury, but of the judge ; that the intention
" of their finding indictments is, that there
might be no malicious prosecution ; and
therefore, if the matter of the indictment
be not framed of malice, but 15 verisimailis,

though it be not vera, yet it answers
their oaths to present it.  Twisden said

*he had known petty juries punished in

my lord chief-justice Hydes time, for
disobeying of the judges directions in
point of law. But, beeause it was a
mistake in their judgments rather than
an obstinacy, the court discharged them
without any fine or other attendance
Pasch. 19 Car. 2. Keeling, Ch. J. Twis-
den, Wyndham, Morton, justices. Har-
grave MSS., vol. 339,

* Journals, 16th Oct. 1667.

+ State Trials, vi. 957.
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against full and manifest evidence, and against the direction
uf' the court, chief justice Vaughan held the ground to be
insufficient, and disc harged the party. In his reported judg-
ment on this occasion, he maintains the prm,tme of fining
jurors, merely on this account, to be cnm]nratn ely recent,
and clearly against law.* No later instance of it is recorded ;
and [I\Erh“l?“‘"’ it can cmh' be aseribed to the violence that Htlu
prevailed in the house of commons against non-conformists,
that the recorder escaped its animadversion.

In this judgment of the chief-justice Vaughan, he was led
to enter on a questiﬂn much controverted in later times, the
legal right of the jury, without the direction of the judge, to
find a general verdict in eriminal cases, where it determines
not only the truth of the facts as deposed, but their quality of
guilt or innocence ; or, as it is commonly, though not per-
haps quite ‘wcumtﬂ} worded, to judge of the law as well as
the fact. It is a received maxim with us, that the Judge-

cannot decide on questions of fact, nor the jury on those of
law. Whenever the general prineiple, or what may be termed
the major prﬂpﬂaltmll of the syllogism, which every lmgatul
case contains, ean 'ue extracted from the fmrtlcular circuni-
stances to which it is supposed to apply, the court pronounce
their own determination, without reference to a jury. The
province of the latter, however, thmigh it properly extend
not to any general decision of the law, is {'ertamly not bounded,
at least in modern times, to a mere estimate of the truth of
testimony. The intention of the litigant parties in civil mat-
ters, of the accused in crimes, is in every case a matter of
inference from the testimony or from the acknowledged facts
of the case; and wherever that intention is material to the
issue, is constantly left for the jury’s deliberation. There are
indeed rules in eriminal prm‘eedmgs which supersede this
consideration ; and where, as it is expressed, the law pre-
sumes the intention in determining the offence. Thus, in the
common instance of murder or manslaughter, the jury cannot
legally determine that provocation to be sufficient, which by
the settled rules of law is otherwise; nor can they, in any
case, set up novel and arbitrary constructions of their own -

* Vaughan's Reports. State Trials, v. 999,
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without a disregard of their duty. Unfortunately it has been
sometimes the dispusiticm of judges to claim to themselves
the absolute interpretation of facts, and the exclusive right of
drawing inferences from them, as it has occasionally, t}mugh
not perinp% with so much 1‘,1ng{=r, been the falhutr of ] Junea
to make their right of returning a general verdict whbﬂ vient
to faction or prejudice. Vaughan did not of course mean to
encourage any petulance in juries that should lead them to
pronounce on the law, nor does he expatiate so largely on
their power as has sometimes since been usual ; but confines
himself to a narrow, though conclusive line of argument, that
as every issue of fact must be supported by tvstunmw, upon
the truth of which the jury are exclusiv ehr to decide, they
cannot be guilty of any legal misdemeanour in returning their
verdict, though 1}};1'11‘01111} against the direction of the court
in point of law; since it cannot ever be proved that they
believed the evidence upon which that direction must have
rested.*

I have already pointed out to the reader’s notice that arti-
cle of Clarendon’s impeachment, which charges him
with having caused many persons to be imprisoned e
against law.t These were released h}r the duke of "™
Buckingham’s administration, which in several respects acted
on a more liberal principle than any other in this reign. The
practice was not however wholly discontinued. Jenkes, a
citizen of London on the popular or factious side, having been
committed by the king in council for a mutinous speech in
Guildhall, the justices at quarter sessions refused to admit
him to bail, on pretence that he had been committed by a
superior court ; or to try him, because he was not entered in
the calendar of prisoners. The chancellor, on application for
a habeas corpus, declined to issue it during the vacation ; and
the chief justice of the king’s bench, to whom, in the next
place, the friends of Jenkes had recourse, made so many dif-
ficulties that he lay in prison for several weeks. This has

* See Hargrave's judicious observa- (July 7. 1667), “is a most lamentable
tions on the provinee of juries. State thing that we do professedly own that
Trials, vi. 1013. we do these things, not for right and

+ Those who were confined by war-  justice' sake, but only to gratify this or
rants were forced to buy their liberty of  that person about the king,"
the courtiers; “ Which," says Pepys { State Trials, vi. 1189,
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been commonly said to have produced the famous act of
habeas corpus. But this is not truly stated.  The arbitrary
proceedings of lord Clarendon were what really gave rise to
it. A bill to prevent the refusal of the writ of habeas corpus
was brought into the house on April 10. 1668, but did not
pass the committee in that session.* But another to the
same purpose, probably more remedial, was sent up to the
lords in March, 1669-70.1 It failed of success in the upper
house ; but the commons continued to repeat their struggle
for this important measure, and in the session of 16734
passed two hills, one to prevent the impriﬂ;unment of the
subject in gaols Im\,'cmd the seas, another to gwe a more
expeditious use of the writ of habeas corpus in eriminal
matters. T The same or similar bills appear to have gone up
to the lords in 1675. It was not till 16706, that the delay
of Jenkes’s habeas corpus took place. And this affair seems
to have had so trifling an influence that these bills were not
revived for the next two years, notwithstanding the tempests
that agitated the house during that period.§ But in the short
]Hrli'tmem of 1679, they appear to have been consolidated
into one, that having met with better success among the lords,

passed into a statute, and is generally denominated the habeas

corpus act.

* Commons' Journals. As the titles
only of these bills are entered in the
Journals, their purport cannot be stated
with absolute certainty. They might,
however, I suppose, be found in some of
the offices.

1+ Parl. Hist. 661. It was opposed by
the court.

{ In this session, Feb. 14., a com-
mittee was appointed to inspect the laws,
and consider how the king may commit
any subjeet by his immediate warrant, as
the law now stands, and report the same
to the house, and also how the law now
stands touching commitments of persons
by the council-table. Ralph supposes
{p. 255. ) that this gave rise to the habeas
corpus act, which is certainly not the
case. The statute 16 Car. 1. ¢. 10, seems
to recognise the legality of commitments
by the king's special warrant, or by the
privy council, or some, at least, of its
members singly ; and probably this, with
long usage, is sufficient to support the

controverted authority of the secretary
of state. As to the privy council, it is
not doubted, I believe, that they may
commit. But it has been held, even in
the worst of times, that a warrant of
commitment under the king’s own hand,
without seal, or the hand of any secre-
tary, or officer of state, or justice, is bad.
2 Jac. Il. B. R. 2 Shower, 454.

§ In the Parliamentary History, 845.,
we find a debate on the petition of one
Harrington to the commons, in 1677,
who had been committed to elose custody
by the council. But as his demeanour
was alleged to have been disrespectful,
and the right of the council to commit
was not disputed, and cspecially as he
seems to have been at liberty when the
debate took place, no proceedings ensued,
though the commitment had not been
altogether regular. Ralph (p. 314.} com-
ments more severely on the behaviour of
the house than was necessary.

I 51 Car. 2. . 2.
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It is a very common mistake, and that not only among
foreigners, but many from whom some knowledge of our con-
stitutional laws might be ﬂxpected to suppose that this statute
of Charles II. enlarged in a great degree our liberties, and
forms a sort of 'L]JL'I{‘]l in their history. But thuugh a very
beneficial enactment, and eminently remedial in many cases
of illegal imprisonment, it introduced no new principle, nor
conferred any right upon the subject. From the earliest
records of the English law, no freeman could be detained in
prison, except upon a eriminal charge or {-nm'ictiﬂn, or for a
civil debt. In the former case, it was always in his power
to demand of the court of king’s bench a writ of habeas cor-
pus ad subjiciendum, directed to the person detaining him in
:-uutm!v by w hich he was enlmnmi to l:-rmg up the body of
the prisoner, with the warrant of commitment, that the
court m1ght judge of its sufficiency, and remand the party,
admit him to bail, or discharge him, according to the nature
of the charge. This writ issued of right, dI‘H.l could not be
refused by the court. It was not to bestow an immunity
frem arbltmrv imprisonment, which is abundantly provided
in Magna Charta g:f indeed it were not much more ancient),
that tllL statute of Charles II. was enacted ; but to cut off the
abuses, by which the government’s lust uf power, and the
servile *-_.ubtlet_v of crown lawyers, had impaired so funda-
mental a privilege.

There had been some doubts whether the court of common
pleas could issue this writ ; and the court of exchequer seems
never to have done so.* It was also a question, and one of
more importance, as we have seen in the case of Jenkes,
whether a single judge of the court of king’s bench could
issue it during the vacation. The statute therefore enacts
that where any person, other than persons convicted or in
execution upon legal process, stands committed for any
crime, except for treason or felony plainly expressed in the
warrant of commitment, he may during the vacation com-
plain to the chancellor, or any of the twelve judges; who
upon sight of a copy of the warrant, or an affidavit that a

* The puisne judges of the common who denied the court to have that power.
pleas granted a habeas corpus, against Carter's Reports, 221,
the opinion of chief justice Vaughan,

VOL. Il N
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copy is denied, shall award a habeas corpus directed to the
officer in whose custody the party shall be, commanding him
to bring up the body of his ])nsmmr within a time limited
according to the distance, but in no case exceeding twenty
days, who shall discharge the party from :mpz isonment,

taking surety for his appearance in the court wherein his
offence is cognizable. A gaoler refusing a copy of the war-
rant of commitment, or not obeying the writ, is subjected to
a penalty of 100/ ; and even the judge denying a habeas
corpus, when required accor dmg to this act, is made liable to
a penalty of 500L at the suit of the imjured party. The
court of ngb bench had already been accustomed to send
out their writ of habeas corpus into all places of peculiar and
privileged jurisdiction, where this ordinary process does not
run, and even to the island of Jersey, bey ond the striet limits
of the kingdom of Lngla.ud*‘; and this power, which might
admit of some question, is sanctioned l'_l‘l,r a declaratory rhuw
of the present statute. Another section enacts, that *no
subject of this realm that now is, or hereafter shall be, an in-
habitant or resiant of this kingd-::-m of England, dominion of
Wales, or town of Berwick-upon-Tweed, shall be sent pri-
soner into Scotland, Ireland, Jersey, Guernsey, Tangier, or
into parts, garrisons, islands, or phmﬂ btwmul the seas,
which are, or at any time hereafter shall be, within or mth-
out the dominions of his majesty, his heirs, or successors,”

under penalties of the heaviest nature short of death which
the law then knew, and an incapacity of receiving the king’s
pardon. The great rank of those who were likely to offend
against this part of the statute was, doubtless, the causes of
this unusual severity.

But as it might still be practicable to evade these remedial
provisions by expressing some matter of treason or felony
in the warrant of commitment, the judges not being em-
powered to enquire into the truth of the facts contained in it,
a further security against any protracted detention of an
innocent man is afforded by a provision of great importance ;

* The court of king's beneh directeda  had been confined there several years,
habieas corpus to the governor of Jersey, Siderfin's Reports, 386, This was in
to bring up the body of Overton, a well- 1668, after the fall of Clarendon, when a
koown officer of the commenwealth, who  less despotie system was introduced,
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that every person committed for treason or felony, plainly
and *-apet:mll} expressed in the warrant, may, unless he shall
be indicted in the next term, or at the next sessions of gene-
ral gaol delivery after his commitment, be, on prayer to the
court, released upon bail, unless it shall appear that the
crown’s witnesses could not be produced at that time ; and if
he shall not be indicted and tried in the second term or ses-
sions of gaol delivery, he shall be discharged.

The remedies of the habeas corpus act are so effectual that
no man can possibly endure any long imprisonment on a
criminal charge, nor would any minister venture to exercise a
sort of oppression so dtmgemlw to himself. But it should
be observed that, as the statute is only applicable to cases of
commitment on such a charge, every other species of re-
straint on personal liberty is left to the ordinary remedy as it
subsisted before this enactment. Thus a party ‘detained with-
out any warrant must sue out his habeas corpus at common
law ; and this is at present the more usual occurrence. But
the judges of the king’s bench, since the statute, have been
aceustomed to issue this writ during the vacation in all cases
whatsoever. A sensible ditheulty has, however, been some-
times felt, from their incompetency to Judge of the truth of a
return made to the writ. For, though in cases within the
statute the ]]ll':-l)llEI' may always look to his legal discharge
at the next sessions of gaol deliver y, the same redress might
not always be obtained when he is not in custody of a com-
mon gaoler. If the person therefore who detains any one in
custody should think fit to make a return to the writ of
habeas corpus, alleging matter sufficient to justify the party’s
restraint, yet false in fact, there would be no means, at least
by this summary process, of obtaining relief. An attempt
was made in 1757, after an examination of the judges by the
house of lords as to the extent and efficiency of the habeas
corpus at common law, to render their jurisdiction more
remedial.* It failed, however, for the time, of success; but
a statute has recently been enacted T, which not only extends

# Seethe lords' questions and answers  out of a ease of impressment, where the
of the judges in Parl. Hist, xv. 898.; or expeditious remedy of habeas corpus is
Bacon's Abridgment, tit. Habeas Corpus;  eminently necessary.
also Wilmot's Judgments, 1. This arose + 56 G. IIL. ec. 100,

w2
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the power of issuing the writ during the vacation, in cases
not within the aet of Charles II., to all the judges, but
enables the judge, before whom the writ is returned, to en-
quire into the truth of the facts alleged therein, and in case
they shall seem to him doubtful, to release the party in cus-
tody, on giving surety to appear in the court to which such
judge shall belong, on some day in the ensuing term, when
the court may examine by affidavit into the truth of the facts
alleged in the return, and either remand or discharge the
party, according to their diseretion. It is also declared that

a writ of habeas corpus shall run to any harbour or road on

tlw coast of England, though out of the body of any county ;
in order, I presume, to obviate doubts as to the effects of tlm
remedy in a kind of illegal detention, more likely perhaps
than any other to occur in modern times, on board ‘of vessels
upon the coast. Lm*.pt a few of this description, it is very
rare for a habeas corpus to be required in any case where the
government can be presumed to have an interest.

The reign of Charles I1. was hardly more 1 remarkable by
pirences the vigilance of the house of commons .lgmmt arbi-
i ipoo A 3 ary prerogative than by the warfare it waged
comment - against whatever seemed an encroachment or usurp-

ation in the other house of parliament. It has been a peculiar
happiness of our constitution that such dissensions have so
rarely occurred. I cannot recollect any republican govern-
ment, ancient or modern (except perhaps some of the Dutch
provinces), where hereditary and democratical authority have
been amalgamated so as to preserve both in effect and in-
fluence, without continual dissatisfaction and reciprocal en-
croachments ; for though, in the most tranquil and prosperous
season of the Roman Bt"ltﬂ, one consul, and some m'igistmtes
of less importance, were invariably elected from the patrician
families, these latter did not form a corporation, mnor had
any collective authority in the government. The history of
monarchies, including of course all states where the princi-
pality is lodged in a single person, that have admitted the
aristocratical and p{:-pular temperaments at the same tlme,
bears frequent witness to the same jealous or usurping
spirit.  Yet monarchy is unquestionably more favourable to
the co-existence of an hereditary body of nobles with a re-
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presentation of the commons than any other form of com-
monwealth ; and it is to the high prerogative of the English
crown, its exclusive disposal of offices of trust, which are the
ordinary subjects of contention, its power of putting a stop to
p'lr]mmentary disputes by a dissolution, and, above all, to
the necessity which both the peers and the commons have
often felt, of a mutual good understandmg for the main-
tenance of their privileges, that we must in a great measure
attribute the general harmony, or at least the absence of open
schism, between the two houses of parliament. This is,
however, still more owing to the happy graduation of ranks,
which renders the elder and the younger sons of our nobility
two links in the unsevered chain of society ; the one trained
in the school of popular rights, and accustomed, for a long
portion of their lives, to regard the privileges of the house
whereof they form a part, full as much as those of their
ancestors *; the other falling without hereditary distinetion
into the class of other commoners, and mingling the senti-
ments natural to their birth and family affections, with those
that are more congenial to the whole community. It is
owing also to the wealth and dignity of those ancient families,
who would be styled noble in any other country, and who
give an aristocratical character to the popular part of our
legislature, and to the influence which the peers themselves,
thrﬂugll the representation of small boroughs, are enabled to
exercise over the lower house.

The original constitution of England was highly aristo-
cratical.  The peers of this realm, when summoned
to parliament (and on such oceasions every peer
was entitled to his writ), were the necessary coun-
sellors and coadjutors of the king in all the func-

* Judicial
powers of
the lords
historically
traced.

* It was ordered, 21st Jan. 1549, that
the eldest son of the earl of DBedford
should continue in the house after his
father had succeeded to the peerage.
And, 9th Feb. 1575, that his son should
do so, * according to the precedent in
the like ease of the now carl his father.”
It is worthy of notice that this deter-
mination, which, at the time, seems to
have been thought doubtful, though very
unreasonably (Journals, 10th Fel.), but
which has had an influence which no one

can fail to acknowledge, in binding to-
gether the two branches of the legislature,
and in keeping alive the sympathy for
public and popular rights in the English
nobility, (that sensus mmmums, which
the poet thought so rare in high rank,)
is first recorded, and that twice over, in
behalf of a family, in whom the love of
constitutional freedom has become here-
ditary, and who may be justly said to
have deserved, like the Valerii at Rome,
the surname of Publicola,

® 3
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tions that 1}]11ertﬂin to a government. In granting money for
the public service, in changing by permanent statutes the
course of the common law, they could only act in conjunetion
with the knights, citizens, and burg,rp%m of the lower house
of parliament. In redress of grievances, whether of so pri-
vate a nature as to affect only single persons or extending to
a county or hundred, whether proceeding from the injustice
of public officers or of pow erful individuals, whether de-
manding punishment as erimes against the state, or merely
restitution and damages to the injured party, the lords as-
sembled in pm‘liameut were competent, as we find in our
records, to exercise the same high powers, if they were not
even more extensive and remedial, as the king’s ordinary
council, composed of his great officers, his _;udtn-a, and per-
haps some peers, was wont to do in the intervals of par-
liament, These two, the lords and the privy council, seem to
have formed, in the session, one body or great council, wherein
the latter had originally right of suffrage along with the
former. In this judicial and executive authority, the commons
had at no time any more pretence to interfere than the coun-
cil or the lords hv themselves, had to make ordinances, at
least of a general “and permanent nature, which should bind
the subject to obedience. At the beginning of every parliament
numerous petitions were presented to the lords, or to the
king and lords, (since he was frequently there in person, and
alw ays prewumul to be so,) mm]ﬂammﬂ of civil 1 injuries and
abuse of power. These were generally indorsed by appointed
receivers of petitions, and returned by them to the proper
court whence relief was to be sought.* For an immediate
enquiry and remedy seem to have been rarely granted, except
in cases of an 1:1".t1"u:nrdimfn"'»,r nature, when the law was defec-
tive, or could not e'mly be enforeed by the ordinary tribunals ;
the shortness of sessions, and multlplwlt}' of affairs, pre-
venting the upper house of parliament from entering so
fully into these matters as the king’s council had leisure
to do.

It might perhaps be well questioned, notwithstanding the

* The form of appointing receivers discontinued without a debate in the
and tryers of petitions, though inter- house of lords, and a division, in 1740,

mitted during the reign of William I11., Parl. Hist. xi. 1013.
was revived afterwards, and finally not
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respectable ﬂpmmn of sir M. Hale, whether the statutes
directed against the prosecution of civil and eriminal suits
before the council are so worded as to exclude the original”
jurisdiction of the house of lords, though their principle is
very adverse to it. But it is remarkable that, so far as the
lords themselves could allege from the rolls’ of parliament,

one only instance occurs between 4 Hen. IV. (1403) and
43 Eliz. (II}U*J) where their house had entered upon any
petition in the nature of an original suit; though in that
(1 Ed. IV. 1 H}Ij they had {'ertmuh taken on them to deter-

mine a question cognizable in the common courts of justice,
For a distinction seems to have been generally made between
cases where relief might be had in the courts below, as to
which it is contended _h}' Hale that the lords could not have
jurisdiction, and those where the injured party was without
remedy, either through defect of the law, or such excessive
power of the aggressor as could defy the ordinary process.
During the latter part at least of thla]ungmterml the council
and court of star-chamber were in all their vigour, to which
the intermission of parliamentary judicature may in a great
measure be aseribed. It was owing also to the longer inter-
vals between p-nrh‘nm\nt&- from the time of Henry VI., ex-
tending sometimes to five or six years, which rendered the
redress of private wrongs by their means inconvenient and
uncertain. In 1621 and 1624, the lords, grown bold by
the general disposition in ﬁlwmr of IJ:LT]IEIIIIEIH:IIT II“"Il‘H,
made orders without hesitation on prn"tte petitions of an
c:r:gma] nature. They continued to exercise this Jurmdmtm:
in the first parliaments of Charles I.; and in one instaned,
that of a riot at Banbury, even assumed the power of punish-
ing a misdemeanor unconnected with privilege. In the long
parliament, it may be supposed that they did not abandon
this encroachment, as it seems to have been, on the royal au-
thority, e:\tendmg their orders both to the pumahment of
misdemeanors and to the awarding of damages. *

The ultimate jurisdiction of the house of lords, either by
rcmavmg into it causes commenced in the lower courts, or
by writ of error complaining of a judgment given therem,
seems to have been as ancient, and founded on the same prin-

* Hargrave, p. 60. The proofs are in the Lords' Journals,
N 4
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ciple of a paramount judicial authority delegated by the
crown, as that which they exercised upon original petitions.
It is to be observed that the council or star-chamber did not
pretend to any direct jurisdiction of this nature ; no record
was ever removed thither upon assignment of errors in an
inferior court.  But after the first part of the fifteenth cen-
tury, there was a considerable interval, during which this
appellant jurisdiction of the lords seems to have gone into
dmusc, though probably known to be legal.* They began
again, about 1580, to receive writs of error from the court
of king’s bench ; thmlgh for forty years more the instances
were by no means numerous. But the statute passed in 1585,
constituting the court of exchequer-chamber as an inter-
mediate tribunal of appeal between the king’s bench and the
parliament, recognises the jurisdiction of the latter, that is, of
the house of lor ds, in the strongest terms.t To this power,
therefore, of determining, in the last resort, upon writs of
error from the courts of common law, no objection could
possibly be maintained.
The revolutionary spirit of the lnng parliament brought
forward still higher pretensions, and obscured all the
tm:!m:; land-marks of constitutional ]er][-ﬂ‘e. As the com-
time ofthe nons took on themselves to direct the execution of
their own orders, the lords, afraid to be ]mtled out
of that equality to which they were now content to be re-
duced, asserted a similar claim at the expense of the king’s
premﬂam'e. The‘f returned to their own house on the
restoration with confused notions of their high jurisdiction,
rather enhanced than abated by the humiliation they had
undergone. Thus, before the king’s arrival, the commons
having sent up for their concurrence a resolutmn that the
persons and estates of the regicides should be seized, the
upper house deemed it an encroachment on their exclusive
judicature, and changed the resolution into “an order of the

Their pre.

* They were very rare after the acces-
sion of Henry V.; but one oceurs in
10th Hen. V1. 1432, with which Hale's
list concludes. Hargrave's Prefice to
Hale, p. 7. This editor justly observes,
that the incomplete state of the votes and
early journals renders the negative proof

inconclusive ; though we may be full
warranted inasserting that from Henry V.,
to James 1. there was very little exercise
of judicial power in parliament, either
civilly or eximinally,

+ 27th Eliz. ¢ 8
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lords on complaint of the commons.”* In a conference on
this subject between the two houses, the commons denied
their lordships to possess an exclusive jurisdiction, but did
not press that matter.t But in fact this order was rather of
alegislative than judicial nature 5 nor could the lords pretend
to any jurisdiction in cases of treason. They artfully, how-
ever, overlooked these distinctions ; and made orders almost
daily in the session of 1660, trenching on the executive
power and that of the inferior courts. Nor content with or-
dering the estates of all peers to be restored, free from seizure
by sequestration, and with all arrears of rent, we find in their
_]uumdlw that they did not hesitate on petition to stay waste on
the estates of private persons, and to secure the tithes of
livings, from which ministers had been ejected, in the hands
of the churchwardens till their title could be tried.T They
acted, in short, as if they had a ph&enﬂr}r a,uthﬂrrrt:.r I matters
of freehold right, where any member of their own house
was a party, and in every case as full an equitable jurisdiction
as the court of chancery. Though in the more settled state
of things which ensued, these anomalous orders do not so
l‘requen_tly occur, we find several assumptions of power which
show a disposition to claim as much as the circumstances of
any particular case should lead them to think expedient for
the parties, or honourable to themselves.§

The lower house of parliament, which hardly reckoned
itself lower in dignity, and was something more than
equal in substantial power, did not look without
jealousy on these pretensions. They demurred to a
privilege asserted by the lords of assessing themselves in

Resistance
made by the
cominons

* Lords' Journal, May 18. 1660, Newport, &c. A still more extraordinary

T Commons' Journals, May 22,

t Lords' Journals, June 4. G. 14, 20,
22. et alibi sepe. “ Upon information
given that some person in the late times
had carried away goods from the house of
ihe earl of Northampton, leave was given
to the sald earl, by his servants and
agents, to make diligent and narrow
search in the dwelling-houses of certain
persons, and to break open any door or
trunk that shall not De opened in obe-
dienee to the order.” June 26. The like
order was made next day for the marquis
of Winchester, the earls of Derby and

vote was passed August 16. Lord Moliun
having complained of one Keigwin, and
his attorney Danby, for suing him by
common process in Michaelmas term,
1651, in breach of privilege of peerage,
the house voted that he should have
damages : nothing could be more sean-
dalously unjust, and against the spirit of
the bill of indemnity. Three presby-
terian peers protested,

resolved in the case of the
earl of Pembroke, Jan. 30. 1678, that
the single testimony of a commoner is
not suflicient against a peer.
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bills of direct taxation ; and, having on one oceasion reluct-
antly permitted an amendment of that nature to pass, took
care to record their dissent from the principle by a spﬂi:ﬂ
entry in the journal.* An amendment having been intro-
duced into a bill for regulating the press, sent up by the
commons in the session of 1661, which {:memptm'i the houses
of peers from search for unlicensed books, 1t was resolved
not to agree to it; and the bill dropped for that time.t
Even in far more urgent circumstances, while the parliament
sat at Oxford in the year of the plague, a bill to prevent the
progress of infection was lost, because the lords insisted that
their houses should not be subjected to the general provisions
for security.t These illjudged demonstrations of a design
to exempt themselves from that equal submission to the law,
which is required in all x\'ell—gm erned states, and had ever
been remarkable in our cnmtltutmu, naturally raised a pre-
.]udlre aganst the lords, both in the other house of parlia-
ment, and among the common law yers,

This half-suppressed jealousy soon disclosed itself in the
pipute  10MOUS controversy between the two houses about
avinat o the case of Skinner and the East India company.
deien This began by a petition of the former to the king,

wherein he complained, that having gone as a merchant to
the Indian seas, at a time when there was no restriction upon
that trade, the East India company’s agents had plundered
his property, taken away his ships, and dispossessed him of
an island which he had purchased from a native prince. Con-
ceiving that he could have no sufficient redress in the ordi-
nary courts of justice, he besought his sovereign to enforce
reparation by some other means. After several ineffectual
attempts by a committee of the privy council to bring about
a compromise between the parties, the king transmitted the
documents to the house of lords, with a recommendation to
do justice to the petitioner. They proceeded accordingly to
call on the East India company for an answer to Skinner’s
allegations. The company gave in what is technically called
a plea to the jurisdiction, which the house over-ruled. The
defendants then pleaded in bar, and contrived to delay the

* Journals, Aug. 2. and 15, 1660. $ Id. Oet. 31. 1665.
1 Id. July 29. 1661.
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enquiry into the facts till the next session ; when the pro-
ceedings having been renewed, and the plea to the lords’
jurisdiction again offered, and over-ruled, judgment was
finally given that the East India company should pay 50001,
damages to Skinner.

Meantime the company had presented a petition to the
house of commons against the proceedings of the .4y
lords in this business. It was referred to a com- 255"
mittee, who had already been appointed to consider “**
some other cases of a like nature. They made a report,
which produced resolutions to this effect ; that the lords, in
taking cognizance of an original complaint, and that reliev-
able in the ordinary course of law, had acted illegall y, and in
a mamner to deprive the subject of the benefit of the law.
The lords in return voted, * That the house of commons en-
tertaining the scandalous petition of the East India company
against the lords’ house of parliament, and their proceedings,
examinations and votes thereupon had and made, are a
breach of the privileges of the house of peers, and contrary
to the fair correspondency which ought to be between the
two houses of par]iameut, and unexﬂulpled m former times ;
and that the house of peers, taking cognizance of the cause
of Thomas Skinner, merchant, a person highly oppressed and
injured in East India by the governor and company of mer-
chants trading thither, and -:weruru]iug the ;ﬂen of the said
company, and adjudging 5000/. damages thereupon against
the said governor and company, is agreeable to the laws of
the land, and well warranted by the law and custom of par-
hament, and justiﬁeﬂ b}' many ;}ﬂrlimnmltary i;-recedents an-
cient and modern.”

Two conferences between the houses, according to the
usage of parliament, ensued, in order to reconcile this dispute.
But it was too material in itself, and aggravated by too much
previous jealousy, for any voluntary compromise. The pre-
cedents alleged to prove an original jurisdiction in the peers
were so thinly scattered over the records of centuries, and so
contrary to the received principle of our constitution that
questions of fact are cognizable only by a jury, that their
managers in the conferences seemed less to insist on the
general right, than on a supposed inability of the courts of law
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to give adequate redress to the present plantiff; for which
the judges had furnished some pretext on a reference as to
their own competence to afford relief, by an answer more
narrow, no doubt, than would have been rendered at the pre-
sent day. And there was really more to be said, both in
reason and law, for this limited rlght of ]ll{llL'ltL'll"'E., than for
the absolute cognizance of civil suits by the lords. But the
commons were not inclined to allow even of such a special
exception from the principle for which they contended, and
intimated that the power of affording a remedy in a defect of
the ordinary tribunals could only reside in the whole body of
the parliament.

The proceedings that followed were intemperate on both
sides. The commons voted Skinner into custody for a breach
of privilege, and resolved that whoever should be aiding in
execution of the order of the lords against the East India
company should be deemed a betrayer of the liberties of the
commons of England, and an infringer of the privileges of
the house. The lords, in return, committed sir Samuel
Barnardiston, chairman of the company, and a member of
the house of commons, to prison, and imposed on him a fine
of 5001, It became necessary for the king to stop the course
of this quarrel, which was done by successive adjournments
and prnmgatmm for fifteen months. But, on their meeting
again in October 1669, the commons proceeded instantly to
renew the LllSplltl It '1}:-]}133.19(1 that Barnardiston, on the
day of the adjournment, had been released from custody,
without demand of his fine, which, by a trick rather unwor thy
of those who had resorted to it, was entered as paid on the
records of the exchequer. This was a kind of vietory on the
side of the commons; but it was still more material that no
steps had been taken to enforce the order of the lords against
the East India company. The latter sent down a bill econ-
wrnmg prw:lege ansd _]ur_hcaturp in parhament, which the
other house lelected on a second readmg They in return
passed a bill vacating the proceedings against Barnardiston,
which met with a like fate. In conclusion, the king recom-
mended an erasure from the journals of all that had passed
on the subject, and an entire cessation ; an e:».pedlent which
both houses willingly embraced, the one to secure its victory,
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the other to save its honour. From this time the lords have
tacitly abandoned all pretensions to an original jurisdiction in
civil suits.*

They have however been more successful in establishing a
branch of their ultimate jurisdiction, which had less to be
urged for it in respect of precedent that of hearing appeals
from courts of equity. It is proved by sir Matthew Hale
and his editor, Mr. Hargrave, that the lords did not entertain
petitions of appeal before the reign of Charles L., and not
perhaps unequivocally before the long parliament.t They
became very common from that time, though hardly more so
than original suits; and, as they bore no andlng}, except at
first glance, to writs of error, which come to the house of
lords by the king’s express commission under the great seal,
could not well be defended on legal grounds. But on the
other hand, it was reasonable that the vast power of the court
of chancery should be subject to some control ; and thougl
a commission of review, somewhat in the nature of the court
of delegates in ecclesiastical appeals, might have been and had
been {'-'('C’l‘ilDl‘l:l]]} ordered by the ecrown¥; yet, if the ultimate
jurisdiction of the peerage were convenient and salutary in
cases of common law, it was difficult to assign any satisfac-
tory reason why it should be less so in those which are tech-
nically denominated equitable.§ Nor is it likely that the
commons would have disputed this usurpation, in which the
crown had acquiesced, if the lords had not received appeals
against members of the other house. Three instances of this
took place about the year 1675 ; but that of Shirley against

* Far the whole of this business, which
is erased from the journals of both houses,
see State Trials, v. 711, Parl, Hist. iv.
431. 443, Hatsell's Precedents, il 335.
and Hargrave's Preface to Hale's Juris-
diction of the Lords, 101. [A slight at-
tempt to revive the original jurisdiction
was made by the lords in 1702, 1d. IQE.]

1+ Hale says, * I could never get to any
precedent of greater antiquity than 3 Car.
L, nay searce before 16 Car. I, of any
such proceeding in the lords' house.”
C. 3.3 and see Hargrave's Preface, 53,

$ Id. c. 31.

§ It was ordered in a petition of Ro-
bert Roberts, esq. that direetions be given
to the lord chancellor that he proceed to

make a speedy decree in the court of
chancery, according to equity and justice,
notwithstanding there be not any prece-
dent in the case. Apgainst this lords
Mohun and Lincoln severally protested ;
the latter very sensibly observing, that
whereas it hath been the prudence and
care of former parliaments to set limits
and bounds to the jurisdiction of chan-
cery, now this order of directions, which
implies a command, opens a gap to set up
anarbitrary power in the chancery,which is
hereby countenanced by the house of lords
to act, not according to the accustomed
rules or former precedents of that court,
but according to his own will. Lords’
Journals, 29th Nov. 1664,
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sir John Fagg is the most celebrated, as having given rise to
a conflict between the two houses, as violent as that which
had occurred in the business of Skinner. It began altogether
on the score of privilege. As members of the house of com-
mons were exempted from legal process during the session, by
the general privilege of parliament, they Ju:ath' resented the
pretension of the peers to disregard this immunity, and
compel them to appear as respondents in cases of appeal. In
these contentions neither party could evince its superiority
but at the expense of innocent persons. It was a contempt
of the one house to disobey its order, of the other to obey it.
Four counsel, who had pleaded at the bar of the lords in one
of the cases where a member of the other house was con-
cerned, were taken into fustudv of the SE[]EHI]'[*&'&"II‘]I’IS by
the speaker’s warrant. The g{,nﬂem'm usher of the black
rod, by warrant of the lords, empowering him to ecall all
persons necessary to his assistance, set them at ]1Imrt:.f The
commons apprehended them again; and, to prevent another
rescue, sent them to the Tower. The lords despatched their
usher of the black rod to the lieutenant of the Tower, com-
manding him to deliver up the said persons. He replied,
that they were committed by order of the commons, and he
could not release them without their order; just as, if the
lords were to commit any persons, he could not release them
without their lordships’ order. They addressed the king to
remove the lieutenant ; but, after some hesitation, he dedmetl
to comply with the:r desire. In this difficulty, they had
recourse, instead of the warrant of the lords’ bpeaker, to a
writ of habeas corpus returnable in parliament ; a proceeding
not usual, but the legality of which seems to be now admitted.
The lieutenant of the Tower, who, rather unlu{'k:l} for the
lords, had taken the other side, either out of conviction, or
from a sense that the lower house were the stronger and
more formidable, instead of obeying the writ, came to the
bar of the commons for directions. They voted, as might be
expected, that the writ was contrary to law and the privileges
of their house. But, in this ferment of two jealous and ex-
asperated assemblies, it was highly necessary, as on the former
oceasion, for the king to interpose by a prorogation for three
months. This period, however, not being sufficient to allay
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their animosity, the house of peers took up again the appeal
of Shirley in their next session. Fresh votes and orders of
equal intemper’mce on both sides ensued, till the king by the
long prorogation, from November 1675 to February 1677,
put an end to the dispute. The particular appeal of Shirley
was never revived ; but the lords continued without objection
to exercise their general jurisdiction over ap]lmlx from eourts
of equity.* The learned editor of Hale’s Treatise on the
Jurisdiction of the Lords expresses some degree of surprise
at the commons’ acqumscence in what they had treated as an
usurpation. But it is evident from the whole course of pro-
ceeding that it was the breach of privilege in eiting their own
memhers to appear, w hich excited their indignation. It was
but incidentally that they observed in a conference, * that the
commons cannot find, by Magna Charta, or by any other law
or ancient custom of parliament, that your lordships have any
jurisdiction in cases of appeal from courts of equity.” They
afterwards, indeed, resolved that there lies no appeal to the
judicature of the lords in parliament from courts of equityt;
and came ultimately, as their wrath increased, to a vote,
¢¢ That whosoever shall solicit, plead, or prosecute any appml
against any commoner of England, from any court of equity,

before the house of lords, shall be deemed and taken a be-
trayer of the rights and liberties of the commons of England,
and shall be proceeded against accordinglyf;” which vote
the lords resolved next day to be ¢ illegal, unparliamentary,

and tending to a dissolution’ of the government.”§  But this
was e*.'ldvnt]}' rather an act of hustlhty arising out of the im-
mediate quarrel than the calm assertion of a legal principle. ||

* It was thrown out against them by
the commons in their angry conferences
n‘unul the business of Ashby and White,
in 1704, but not with any serious inten-
tion of opposition.

1t C. J. May 30,

{ Id. Nov. 19. BSeveral divisions took
place in the course of this business, and
some rather close ; the court endeavour-
ing to allay the fire. The vote to teke
serjeant Pemberton into custody for ap-
pearing as counsel at the lords’ bar was
only carried by 154 to 146, on June 1,

Lords® Journals, Nov. 20.
Lords’ and Commons’ Journals, May
November, 1675. Parl. Hist. ‘1'91.

791. State Trials, vi. 1121. Hargrave's
FPreface to Hale, 135.; and Hale’s Trea-
tise, ¢. 83,

It may be observed, that the lords
learned a little caution in this affair. An
appeal of one Cottington from the eourt
of delegates to their house was rejeeted,
by & vote that it did not properly belong
to them, Shaftesbury alone dissenticnt.
June 17. 1678. Yet they had asserted
their right to receive appeals from inferior
courts, that there might be no failure of
justice, in terms large enough to embrace
the ecclesiastical jurisdietion, May 6.
1675. And it is said that they actually
had done so in 1628, Hargrave, 53.
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During the interval between these two dissensions, which
et b ‘the suits of Skinner and Shir ley engendered, another
eatine® difference had arisen, somew hat less violently con-
i dueted, but wherein both houses consider ed their
s essential privileges at stake. This concerned the
long '!.g:hted question of the right of the lords to make
alterations in money-bills, Though I cannot but think the
importance of their ‘exclusive prmlun’e has been rather exag-
gerated by the house of commons, it deserves attention ; more
{'wl}Ethn}' as the embers of that fire may not be so wholly ex-
tinguished as never again to show some traces of its heat.

In our earliest I}:ﬂ‘lnmeum]}r records, the lords and com-
mons, summoned in a great measure for the sake
of relieving the king's necessities, appear to have
made their several grants of ‘“‘j:‘-lﬂ‘r without mutual commu-
nication, and the htter genera l'l} in a higher proportion than
the former. These were not in the form of laws, nor did
they obtain any formal assent from the king, to whom they
were tendered in written indentures, entered afterwards on
the roll of parliament. The latest instance of such distinet
grants from the two houses, as far as I can judge from the
rolls, is in the 18th year of Edward IIL* But in the 22d
year of that reign the commons alone granted three fifteenths
of their goods, in such a manner as to show beyond a doubt
that the tax was to be levied solely upon themselves.t After
this time, the lords and commons are Jﬂl:lthf recited in the
rolls to have grantell them, sometimes, as it is E}\I}I‘Msml
upon deliberation had together. In one case it is said that
the lords, with one assent, and afterwards the commons,
granted a subsidy on exported wool.T A change of language
1s observable in Richard I1.’s reign, when the commons are
recited to grant with the assent of the lords ; and this seems
to indicate, not only that in practice the vote used to originate
with the commons, but that their proportion, at least, of the
tax hung far greater than that of the lords (especially in the
usual 1mpu¢;ltmnb on wool and skins, which ostensibly fell on
the exporting merchant), the grant was to be deemed mainly
theirs, subject only to the assent of the other house of parlia-
ment. This is, however, so explicitly asserted in a remark-

Its history.

* Rot, Parl. ii. 148, 1 Id. 200, t Id, 300. (43 Edw. 3.)
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able passage on the roll of 9 Hen. IV., without any "q}par{*nt
denial, that it cannot be called in question by any one.* The
]angual_.e of the rolls continues to be the same in the follow-
Ing rugns, the commons are the granting, the lords the
mnwlltmg power. It is even said by the court of king’s
bench, in a year-book of Edward IV., that a grant of money
by the commons would be binding without assent of the
’mn]:., meaning of course as to commoners alone. I have
been almost led to suspect, b:,r considering this remarkable
exclusive privilege of originating grants of money to the
crown, as well as by the language of some passages in the
rolls of parliament relating to them, that no part of the direct
taxes, the tenths or fifteenths of goods, were assessed upon
the lords temporal and spiritual, except where they are posi-
tively mentioned, which is frequently the case. But, as I do
not remember to have seen this any where asserted by those
who have turned their attention to the antiquities of our
constitution, it may possibly be an unfounded surmise, or at
least only applicable to the earlier period of our parliamentary
records.

These grants continued to be made as before, by the con-
sent indeed of the houses of parliament, but not as legislative
enactments. Most of the few instances where they appear
among the statutes are where some condition is annexed, or
some relief of grievances so interwoven with them that they
make part of a new law.T In the reign of Henry VIIL. they
are occasionally inserted among the statutes, though still with-
out any enacting words.T In that of Henry VIIL the form
is rather more legislative, and they are said to be enacted by

* Rot. Parl. iii. 611. View of Middle

Ages, ii. 310.

t 14 E. 3. stat. 1. e. 21. This statute
is remarkable for a promise of the lords
not to assent in future to any charge be-
yond the old custom, without assent of
the commons in full parliament. Stat. 2,
same year; the king promises to lay on
no charge but by assent of the lords and
commons. 18 E, 3. stat. 2. ¢. 1.; the
commons grant two-fifteenths of the com-
monalty, and two-tenths of the cities and
boroughs., “ Et en cas que notre signeur
le roi passe la mer, de paier a mesmes les
tems Jes quinzisme et disme del second an,

¥YOL. II. (#]

et nemy en autre maniere, Issint que les
deniers de ce levez soient despendus, en
les besoignes a eux monstez a cest parle-
ment, par avis des grauntz a ce assignez,
et que les aides de la Trent solent mys en
defense de north.™  This is a remarkable
precedent for the usage of appropriation,
which had escaped me, though I have
elsewhere quoted that in 5 Rich. 2. stat, 2,
ce. 2, and 3. In two or three instances
we find grants of tenths and fifteenths in
the statutes, without any other matter, as
14 E. 3. stat, 1. ¢. 20.; 27 E, 3. stat. 1,
c. 4
}TH. 7oe1l; 12 H.7, o 12,
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the authority of parliament, though the king’s name is not
often mentioned till about the conclusion of his reign * ; after
which a sense of the necessity of expressing his ]Eg‘lni;ltnﬂ
authority seems to have led to its introduction in some part
or other of the bill.+ The lords and commons are sometimes
both said to grant, but more frequently the latter with the
former’s assent, as continued to be the case through the
reigns nf Elizabeth and James I.  In the first parliament of
Charles 1. the commons began to omit the name of the lords
in the pretunl:-le of bills of supply, ]L‘thlng the grant as if
wholly their own, but in the enacting words .1duptm] the
customary form of statutes. This, though once remonstrated
against Inr the upper house, has continued ever since to be
the practice.

The unguntmg power as to taxation was thus indubitably
]ﬂm.(d in the house of commons; nor did any controversy
arise upon that ground. But they maintained also that the
lords could not make any amendment whatever in bills sent
up to them for imposing, directly or indirectly, a charge upon
the po-::—ple. There seems no proof that any difference be-
tween the two houses on this score had arisen before the
restoration ; and in the convention parliament, the lords made
several alterations in undoubted _money- -hills, to which the
commons did not object. But in 1601, the lords having
sent down a bill for paving the streets of Westminster, to
which they desired the concurrence of the commons, the lat-
ter, on re: tdulg the bill a first time, *¢ ﬂbservmg that it went
to lay a charge upon the people, and conceiving that it was
a privilege inherent in their house that bills of that nature
should be frst considered there,” laid it aside, and ecaused
another to be brought in.1 1'thn this was sent up to the
lords, they inserted a clause, to which the commons disagreed,
as contrary to their privileges, because the people cannot have

* | find only one exception, 5 H. 8.
¢. 17., which was in the now common
form: DBe it enacted by the king our
sovereign lord, and by the assent, &e.

1 In 37 H. 8. . 25. both lords and
commons are said to grant, and they pray
that their grant “may be ratified and
confirmed by his majesty’s royal assent,

50 to be enacted and authorized by virtue
of this present parliament as in such cases
heretofore has been accustomed.”

{ Commons' Journals, 24, 29 July;
Lords’ Journals, 30 July. See also
Hatsell's Precedents, iii. 100. for this
subjeet of supply.
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any tax or charge imposed upon them, but t}rwmall}r by the
house of commons. The lords resolved this assertion of the
commons to be against the inherent privileges of the house
of peers ; and mentioned one precedent of a similar bill in
the reign of Mary, and two in that of Elizabeth, which had
begun with them. The present bill was defeated by the un-
willingness of either party to recede; but for a few years
after, thuuo'h the pnmt in question was still hxhted nstances
oceur when" the commons suffered amendments in what were
now considered as money-bills to pass, and others where the
lords receded from them rather than defeat the proposed
measure. In April 1671, however, the lords having reduced
the amount of an un]}nsztmn on sugar, it was resolved by the
other house, ¢ That in all aids given to the king by the com-
mons, the rate or tax ought not to be altered by the lords.” *
This brought on sev erai conferences between the houses,
wherein the limits of the exclusive privilege claimed by the
commons were discussed with considerable ability, and less
heat than in the disputes concerning judicature; but, as I
cannot help thinking, with a deuded advantage both as to
precedent and constitutional r‘ll]rl]ﬂg1r on the side of the peers. T
If the commons, as in early times, had merely granted their
own money, it would be reasonable that their house should
have, as it claimed to have, “a fundamental right as to the
matter, the measure, and the time.” But that the peers,
subject to the same burthens as the rest of the community,
and possessing no trifling proportion of the general wealth,
should have no other alternative than to refuse the necessary
supplies of the revenue, or to have their exact proportion,

* They expressed this with strange
latitude in a resolution some years after,
that all aids and supplics to his majesty
in parliament are the sole gift of the com-
mons. Parl. Hist, 1005,  As they did
not mean to deny that the lords must
concur in the bill, much less that they
must pay their quota, this language seems
indefensible.

t+ Lords' and Commons' Journals,
April 17th and 22d, 1679. Parl, Hist.
iv. 480. Hatsell's Precedents, iii. 109,
368. 409,

In a pamphlet by lord Anglesea, if 1
mistake not, entitled,  Case stated of the

Jurisdiction of the House of Lords in
point of Impositions,” 1696, a vignrmlii
and learned defence of the right of the
lords to make alterations in money-bills,
it is admitted that they eannot inerease
the rates; since that would be to originate
a charge on the people, which they can-
not de. But it is even said in the year-
book, 33 H. &., that if the commons grant
tonnage for four years, and the lords re-
duce the terms to two years, they need
not send the bLill down again. This of
course could not be supported in modern
times,

o2
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with all qualifications and circumstances attending their grant,
presented to them unalterably by the other house of parlia-
ment, was an anomaly that could hardly rest on any other
ground of defence than such a series of pr ecedents as establish
a constitutional usage ; while, in fact, it could not be made
out that such a pretension was ever advanced by the com-
mons before the present parliament. In the short parliament
of April 1640, the lords having sent down a message, re-
questing the other house to give precedency in the business
they were about to matter of supply, it had been highly
resented, as an infringement of their privilege ; and Mr. Pym
was appointed to represent their complaint at a conference.
Yet even then, in the fervour of that critical period, the
boldest advocate of popular privileges who could have been
selected was content to assert that the matter of suhsid}r andl
supply ought to begin in the house of commons
There seems to be still less pretext for the gre at extension
e given by the commons to their acknowledged pri-
extended vilege of originating bills of supply. The j}rim-lplu
was well adapted to that earlier period when se-
curity against misgovernment could only be obtained by the
vigilant jealousy and uncompromising firmness of the com-
mons. They came to the grant of subsidy with real or
feigned reluctance, as the stipulated price of redress of griev-
ances. They considered the lords, generally speaking, as too
intimately united with the king’s ordinary council, which
indeed sat with them, and had perhaps, as late as Edward
II1.’s time, a deliberative voice. They knew the influence
or intimidating ascendancy of the peers over many of their
own members. It may be doubted in fact whether the lower
house shook off, absolutely and permanently, all sense of sub-
ordination, or at least deference, to the upper, till about the
close of the reign of Elizabeth. But I must confess that,
when the wise and ancient maxim, that the commons alone
can empower the king to levy the people’s money, was applied
to a private bill for lighting and cleansing a certain town, or
cuttmg dikes in a fen, to local and hmited assessments for
local benefit, (as to which the crown has no manner of in-

* Parl. Hist. ii. 563.
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terest, nor has any thing to do with the collection,) there was
more disposition shown to make encroachments than to guard
against those of others. They began soon after the revolu-
tmn to introduce a still more E*{tlat:lr{hnﬂ,rjr construction of
their prwﬂege, not recewmg from the house of lords any hill
which imposes a pecuniary penalty on offenders, nor permit-
ting them to alter the application of such as had been im-
sed below.*

These restrictions upon the other house of parliament,
however, are now become, in their own estimation, the
standing privileges of the commons. Several instances have
occurred during the last century, though not, I believe, very
lately, when bills, chiefly of a private nature, have been
unanimously rejected, and even thrown over the table by the
speaker, because they contained some provision in which the
lords had trespassed upon these alleged rights.t They are,
as may be supposed, very differently regarded in the neigh-
bouring chamber. The lords have never acknowledged any
further privilege than that of originating bills of supply.
But the good sense of both parties, and of an enlightened
nation, who must witness and judge of their disputes, as well
as the natural desire of the government to prevent in the out-
set any altercation that must impede the course of its mea-
sures, have rendered this little jealousy unproductive of those
animosities which it seemed so happily contrived to excite.
The one house, without admitting the alleged privilege, has
generally been cautious not to give a pretext for eagerly
asserting it ; and the other, on the trifling occasions where

®* The principles laid down by Harsell
re: 1. That in bills of supply, the lords

can make no alteration but to correct
verbal mistakes. 2. That in Lills, not of

of the commons. But surely they have
sometimes done 50 in practice, by return-
ing a money-bill, or what the lower house
call one, amended; and the commons

absolute supply, yet imposing burthens,
as turnpike acts, &ec., the lords cannot
alter the quantum of the toll, the persons
to manage it, &ec.; but in other clauses
they may make amendments. 3. That,
where a charge may indirectly be thrown
on the people by a bill, the commons
ohject to the lords making amendments.
4. That the lords cannot insert pecuniary
penalties in a bill, or alter those inserted
by the eommons, iii. 137. He seems to
boast that the lords during the last cen-
tury have very faintly opposed the claim

L+ ]

have had recourse to the evasion of throw-
ing out sueh bill, and bringing in another
with the amendments inserted init; which
does not Jook very triumphant.

1 The last instance mentioned by Hat-
sell is in 1790, when the lords had
amended ‘a bill for regulating Warwick
gaol by changing the rate to be imposed
from the landowners to the oecupiers, iii.
131. 1 am not at present aware of any
subsequent ease, but rather suspect that
such might be found.

3
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it has seemed, lerhalH unintentionally, to be mﬁmged has
commonly resorted to the moderate course of passing a fresh
bill to the same effect, after satisfying its dignity by rf-_lwtmg
the first.
It may not be improper to choose the present occasion for
i a summary view of the constitution of both houses
e O lame he lines of Tudor and Stuart.
'.:I'IE!II-.""' It'I]I:I'I.:ISIL Ut }}ﬂ] h"'ﬂ]li. nt 11]1{1(:,‘1' the e el i)
Tudors and Of their earlier history the reader may find a brief
and not, I believe, very incorrect account, in a work
to which this is a kind of aequel
The number of temporal lords summoned by writ to the
i inrllamenta of the house of Plantagenet was exceed-
Hion artha ingly various ; nor was any thmn' more common in
Jonds, the fourteenth century than to omit those who had
I?I’i'\’lﬂl’l‘il\f’ sat 1n person, and still more their descendants.
They were rather less numerouns for this re: ison, under the
line of Lancaster, when the practice of summoning those who
were not ht-reditnr',r peers did not so much prevail as in the
preceding reigns.  Fifty-three names, however, appear in the
parhiament of 1454, the last held before the commencement
of the great contest between York and Lancaster. In this
troublous period of above thirty years, if the whole reign of
Edward IV. is to be included, the chiefs of many powerful
families lost their lives in the field or on the seaffold, and
their honours perished with them by attainder. New fami-
lies, adherents of the victorious party, rose in their place ;
and sometimes an attainder was reversed by favour ; so that
the peers of Edward’s reign were not much fewer than the
number I have mentioned. Henry VII. summoned but
twenty-nine to his first parliament, including some whose
attainder had never been judicially reversed ; a plain act of
violence, like his previous usurpation of the crown. In his
sub:_-.equu]t parliaments the peerage was increased by fresh
creations, but never much exceeded forty. The greatest
number summoned by Henry VIII. was fifty-one; which
continued to be nearly the average in the two next rﬂgns,
and was very little augmented by Elizabeth. James, in his
thoughtless profusion of favour, made so many new creations,
that eighty-two peers sat in his first parliament, and ninety-
six in his latest. From a similar facility in granting so cheap
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a reward of serviece, and in some measure porh'l]}‘; from the
policy of counteracting a spirit of opposition to the court,

which many of the lords had begun to manifest, Charles
called no less than one hundred and seventeen peers to the
parliament of 1628, and one hundred and nineteen to that of
November 1640. Many of these honours were sold by both
these princes; a [lmgr'u:{-fn] and dangerous practice, unheard
of in earlier times, by which the princely peerage of England
might have been gmdu'ﬂl} levelled with the herd of form-:rn
nuh]htv This has oecasionally, though rarely, been sus-
pec ted since the restoration. In the iﬂrlnment “of 1661 , We

find one hundred and thirty-nine lords summoned.

The spiritual lords, who, though forming another estate in
parliament, have always been so united with the temporality
that the suffrages of both upon every tlllEﬁtInlI are told mdis-
huf:t]v and uummlmll}, rmnpnwd in general, before the

reformation, a majority of the upper house; though there
was far more irregularity in the summonses of the mitred
abbots and priors than those of the barons. But by the sur-
render and dissolution of the monasteries, about thirty-six
votes of the clergy on an average were withdrawn from the
parliament ; a l(ISS ill compensated to them by the creation of
five new bishoprics. Thus, the number of the temporal peers
being continually augmented, while that of the prelates was
confined to twenty-six, the direct influence of the church on
the legislature has become Lﬂmparative]v small ; and that of
the crown, which, by the pernicious system of translations
and other means, is generally pﬂwerfui with the episcopal
bench, has, in this respect at least, umlergﬁne some diminu-
tion. It is easy to perceive from this view of the case that
the destruction of the monasteries, as they then stood, was
looked upon as an indispensable preliminary to the reforma-
tion ; no peaceable efforts towards which could have been
effectual without ﬂtermg the relative proportions of the
spiritual and temporal aristocracy.

The house of lords, during this period of the sixteenth and
seventeenth ecenturies, were not supine in rendering their
collective and individual rights independent of the crown. It
became a fundamental principle, according indeed to ancient
authority, though not strictly observed in ruder times, that

o 4
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every peer of full age is entitled to his writ of summons at
the heg’ummg of a par]:ament, and that the house will not
proceed on business, if any one is denied it.* The prmlerre
of voting by proxy, which was originally by special permis-
sion of the king, became absolute, though subject to such
limitations as the house itself may lmpnlae. The writ of
summons, which, as I have observed, had in earlier ages (if
usage is to determine that which can rest on nothing but
hncre) given only a right of sitting in the parll‘un&nt for
which it issued, was !lElil about the end of Elizabeth’s rengu,
’m' a construction founded on later usage, to convey an n-
heritable peerage, which was afterwards adjudged to ‘descend
upon heirs gvner'ﬁ female as well as male; an extension
which sometimes raises intricate questions of descent, and
thongh no materially bad consequences have flowed from it,
is ;wrhapa one of the blemishes in the constitution of parlia-
ment. Doubts whether a peerage could be surrendered to
the king, and whether a territorial honour, of which hardly
any remain, could be alienated along with the land on w hich
it di"anI]E(l were determined in the manner most favourable
to the dignity of the aristocracy. They obtained also an
lmpnrtant privilege ; first of recmdlng their dissent in the
journals of the house, and afterwards of inserting the grounds
of it. Instances of the former occur not unfrequentlv at the
period of the reformation; but the latter practice was little
known before the long pﬂr]lament A right that Cato or
Phoecion would have prlzed though it may sometimes have
been frivolously or factiously exércised]

The house of eommons, from the earliest records of its
State o the TeZular existence in the 23d year of Edward I., con-
i i smted of sev entv—fmlr kmghts, or rf'pre-:entatn'es

from all the counties of England, except Chester, Durham,
and Monmouth, and of a \'arjnng number of deputies from
the cities and boroughs ; sometimes in the earliest period of
representation amounting to as many as two hundred and

* See the case of the earl of Arundel pleased to be sparing of writs of this

20th Oct. 1667.

in parliament of 1626. In one instance
the house took notice that a writ of sum.
mons had been issued to the earl of
Mulgrave, he being under age, and
addressed the king that he would be

nature for the future.

The king made an excuse that he did not

know the earl was much under age, and

Eﬂuld be careful for the future. 29th
ct.
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sixty, sometimes by the negligence or partiality of the she-
riffs in omitting places that had formerly returned members,
to not more than two thirds of that number. New
Increase of

boroughs, however, as 'nemg grown into importance, their mer-
or from some private motive, acquired the franchise
of election; and at the accession of Henry VIIIL. we find two
hundred and twenty-four citizens and burgesses from one
hundred and eleven towns (London sem]ing four), none of
which have since intermitted their ]_Il'iiri]{'g(-:

I must so far concur with those whose general principles
as to the theory of ]hlrh.lltlull‘ﬂr} reform leave me
far behind, as to profess my opinion that the change o ol

clection.

which appears to have taken place in the English
government towards the end of the thirteenth century, was
founded upon the maxim that all who possessed landed or
moveable property t)ught, as freemen, to be bound by no
laws, and especially by no taxation, to which they had not
consented through their representatives. If we look at the
constituents of a house of commons under Edward 1. or Ed-
ward I11., and consider the state of landed tenures and of
commerce at that period, we shall perceive that excepting
women, who have generally been supposed capable of no
;m]mml I“Iﬂ‘ht but that of reigning, almost ev ery one who
mntrllmt,ed towards the tenths of fifteenths granted by the
parliament, might have exercised the franchise of voting for
those who sat in it. Were we even to admit, that in corpo-
rate boroughs the franchise may have been usually vested in
the freemen rather than the inhabitants, yet this distinction,
so important in later ages, was of little consequence at a time
when all traders, that is, all who possessed any moveable pro-
perty worth assessing, belonged to the former class. 1 do
not pretend that no one was contributory to a subsidy,
who did not possess a vote ; but that the far greater portion
was levied on those who, as freeholders or hurge%es, were
reckoned in law to have been consenting to its imposition.
It would be difficult probably to name any town of the least
consideration in the fourteenth and fifteenth centuries, which
did not, at some time or other, return members to parliament.
This is so much the case, that if, in running our eyes along
the map, we find any sea-port, as Sunderland or Falmouth,
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or any inland town, as Leeds or Birmingham, which has
never enjoyed the elective franchise, we may conclude at
once that 1t has emerged from obscurity since the reign of
l’Il‘.l]I‘}' VIIL.*

Though scarce any considerable town, probably, was in-
tentionally left out, except by the sheriffs’ partiality, it is not
to be supposed that all boroughs that made returns were con-
siderable. Several that are currently said to be decayed,
were never much better than at present. Some of these
were the ancient demesne of the crown ; the tenants of which,
not being suitors to the county courts, nor voting in the elec-
tion of knights for the shire, were, still on the same prineiple
of consent to public burthens, called upon to send their own
representatives. Others received the privilege along with
their charter of incorporation, in the hope that they would
thrive more than proved to be the event; and possibly, even
in such early times, the idea of obtaining influence in the
commons through the votes of their burgesses might some-
times suggest itself.

That, amidst all this ecare to secure the positive right of
representation, so little provision should have been made as
to its relative efficiency, that the high-born and opulent gentry
should have been so vastly out-numbered by peddling traders,
that the same number of two should have been deemed suffi-
cient for the counties of York and Rutland, for Bristol and
Gratton, are facts more easy to wonder at than to explain ;
for though the total ignorance of the government as to the
relative population might be perhaps a sufficient reason for
not making an attempt at equalization, yet if the represent-
ation had been founded on any thing like a numerical principle,
there would have been no difficulty in reducing it to the pro-
portion furnished by the books of subsidy for each county and
borough, or at least in a rude approximation towards a more
rational distribution.

Henry VIII. gave a remarkable proof that no part of the
kingdom, subject to the English laws and parliamentary bur-
thens, ought to want its representation, by extending the

. * Though the proposition in the text  tions in the northern parts of England;
is, I believe, generally true, it has oceurred  and that both Sheflield and Manchester
to me since, that there are some excep- are among them,
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right of election to the whole of Wales, the counties of Chester
and Monmouth, and even the towns of Berwick and Calais,
It might be possible to trace the reason, why the county of
Durham was passed over. The attachment of those northern
parts to popery seems as likely as any other. Thirty-three
were thus added to the commons. Edward VL. created four-
teen boroughs, and restored ten that had disused their privi-
lege. Mary added twenty-one, Elizabeth sixty, and James
twenty-seven members.

These accessions to the popular chamber of parliament
after the reign of Henry VIII. were by no means derived
from a pnpuldr principle, such as had influenced its earlier
constitution. We may account perhaps on this grmmd for
the writs addressed to a very few towns, such as Westminster.
But the design of that great inflax of new members from
petty boroughs, which began in the short reigns of Edward
and Mary, and continued under Elizabeth, must have been to
secure the authority of government, equm"v in the successive
revolutions of lElI"“Inll- Five towns only in Cornwall made
returns at the accession of Edward VI.; twenty-one at the
death of Elizabeth. It will not be prettndul that the wretched
villages, which corruption and perjury still hardly keep from
famine, were seats of commerce and industry in the sixteenth
century. But the county of Cornwall was more immediately
qul:-;eﬂ to a coercive influence, through the indefinite and op-
pr essive jurisdiction of the stannary court. Similar motives,
if we could discover the secrets of those governments, doubt-
less operated in most other cases. A slight difficulty seems
to have been raised in 1563 about the introduction of repre-
sentatives from eight new boroughs at once by charters from
the crown, but was soon waved with the complaisance usual
in those times. Mnn}r of the towns which had abandoned
their privilege at a time when they were compelled to the
payment of daily wages to their members during the session,
were now desirous nf recovering it, when that burthen had
ceased and the franchise had hecmne valuable. And the
house, out of favour to popular rights, laid it down in the
reign of James L. as a principle, that every town, which has
at any time returned members to parliament, is entitled to a
writ as a matter of course. The speaker accordingly issued
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writs to Hertford, Pomfret, Ilchester, and some other places,
on their petition. The restorations of boroughs in this man-
ner, down to 1641, are fifteen in number. But thﬂugh the
doctrine that an elﬂtn'e right cannot be lost by disuse, is still
current in parliament, none of the very numerous boroughs
which have ceased to EI]JU'{ that franchise since the rh}ﬁ of
the three first Edwards, have from the restoration downwards
made any attempt at retrieving it; nor is it by any means
likely that they would be succeqsful in the application.
Charles I., whose temper inspired him rather with a system-
atic abhorence of parliaments than with any notion of ma-
naging them byinfluence, ereated no new boroughs. The right
indeed would certainly have been dlwputed however frpqumtl*,r
exercised. In 1673 the county and city of Durham, which
had strangely been unrepresented to so late an era, were
raised by act of parliament to the privileges of their fellow-
subjects.* About the same time a charter was granted to
the town of Newark, enabling it to return two burgesses.
It passed with some little ﬂlJ]ECt]{.‘rn at the time ; but four years
afterwards, after two debates, it was ecarried uu the question,
by 125 to 73, that by virtue of the charter granted to the
town of Newark, it hath right to send burgesses to serve in
parliament. + \otmthat'mdmg this apparent recognition of
the king’s prerogative to summon burgesses from a town not
prev mu‘sl_s, represented no later instance of its exercise has
occurred ; and it would unquestionably have been resisted by
the mnmmnq not, as is vulgarly supposed, because the act
of union wu;h S{'Dt’;ﬂ.ﬂd has limited the English members to
513 (which is not the case), but upon the broad maxims of
exclusive privilege in matters relating to their own body,
which the house was become powerful enough to assert
gdmal.‘; the crown.

It is doubtless a problem of no inconsiderable difficulty to
determine with ]}crfect exactness, by what class of persons
the elective franchise in ancient boroughs was originally pos-
Four aimer. S€SS€d 3 yet not perhaps so much so as the careless-
enttheeries ness of some, and the artifices of others, have caused

uriginal

principie, 1t to appear. The different opinions on this con-

* 25 Car. 2. ¢, 9. A bill had passed 1 Journals, 26th Feb. and 20th March,
the commons in 1624 for the same effect, 1676-7.
but failed through the dissolution.
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troverted question may be reduced to the four following
theses : — 1. The (}Flglllﬂl right, as eny:;. ed h} hemughe
represented in the parliaments of Edward 1., and all of later
creation, where one of a different nature has not been ex-
pressed in the charter from which they derive the privilege,
was in the inhabitant householders resident in the burmurh,
and paying scot and lot; under those words including local
rates, and probably general taxes. 2. The right sprang from
the tenure of certain freehold lands or burgages mthm the
borough, and did not belong to any but such tenants. 3. It
was tlLl‘l ved from charters of incorporation, and helenged to
the community or freemen of the corporate body. 4. It did
not extend to the generality of freemen, but was limited to
the governing part or municipal magistracy. The actual
right of election, as fixed by determinations of the house of
commons before 1772, and by committees under the Gren-
ville act since, is variously grﬂuml{ « upen some of these four
principal rules, each of which has been subject to subordi-
nate modifications which produce still more complication and
irregularity.

Of these ;}I‘ﬁ]}ﬂ‘iltlﬂ]‘ls, the first was laid down by a cele-
brated committee of the house of commons in 1624,
the chairman whereof was serjeant Glanville, aml Rt e
the member s, as appears by the list in the journals, “"“"™
the most eminent men, in respect of legal and constitutional
knowledge, that were ever united in such a body. It is called
by them the common-law right, and that which ought always
to obtain, where prescriptive usage to the contrary cannot be
shown. But it has met with very little favour from the
house of commons since the restoration. The second has
the authority of lord Holt in the case of Ashby and White,
and of some other lawyers who have turned their attention
to the subject. It countenances what is called the right of
burgage tenure ; the electors in boroughs of this deseription
being such as hold burgages or ancient tenements within the
borough. The next theory, which attaches the primary fran-
chise to the freemen of corporations, has on the whole been
most received in modern times, if we look either at the
decisions of the proper tribunal, or the current doctrine of
lawyers, The last proposition is that of Dr. Brady, who in



200 CONSTITUTIONAL HISTORY OF ENGLAND [Crar. XTIT.

a treatise of boroughs, written to serve the purposes of
James II., though not published till after the revolution,
endeavoured to settle all elective rights on the narrowest
and least popular basis.  This w ork gained some credit,
which its perspicuity and acuteness would deserve, if these
were not disgraced by a perverse sophistry and suppression
of truth.

It does not appear at all probable that such varying and
indefinite usages, as we find in our ]}raqent TElJI‘PHLIIt‘ItiUH of
boroughs, {‘011]{1 have begun simultaneously, when they were
first called to |1-1r11amout by Edward I. and his two next de-
scendants. There would have been what may be fairly called
a common-law right, even were we to admit that some va-
riation from it may, at the very commencement, have oceurred
in particular places. The earliest writ of summons directed
the sheriff to make a return from every borough within his
jurisdiction, without any limitation to such as had obtained
charters, or any rule as to the electoral body. Charters, in
fact, incorporating towns seem to have been by no means
common in the thirteenth and fourteenth eenturies; and
though they grew more frequent :lftprwun]a, yet the first
that gave e:\preaah a right of returning members to parlia-
men was that of Wenlock under Edward IV. These char-
ters, it has been contended, were mcorporations of the in-
habitants, and gave no power either to exclude any of them,
or to admit non-resident strangers, according to the prae-
tice of later ages. But, however this may be, it is highly
probable that “the word burgess (burgensis), long before
the elective franchise or the character of a corporation existed,
meant literally the free inhabitant householder of a borough,
a member of its court-leet, and subject to its jurisdiction.
We may, I believe, reject with confidence what I have
reckoned as the third proposition ; namely, that the elective
franchise belonged, as of common right, to the freemen of
corporations ; and still more that of Brady, which few would
be found to support at the present day.

There can, I should conceive, be little pretence for affect-
ing to doubt, that the burgesses of Domesday-book, of the
various early records cited by Madox and others, and of the
writs of summons to Edward’s parliament, were inhabitants



Cua. IL—Constitution.] FROM HENRY VII. TO GEORGE II. 207

of tenements within the borongh. But it may remain to be
proved that any were entlt]ed to the privileges or rank of
hurgeweﬁ, who held less than an estate of freehold in their
possessions.  The burgage-tenure, of which we read in Lit-
tleton, was evidently freehold; and it might be doubtful
whether the lessees of dm,]lmga for a term of years, whose
interest, in contemplﬂtinn of law, 1s far inferior to a freehold,
were looked upon as sufficiently domiciled within the borough
to obtain the appellation of burgesses. It appears from
I’Jm]watlfw that the burgesses, long before any mmrpm ation,
held lands in common belonging to their town; they had
also their guild or market-house, and were cntltled n some
places to tolls and customs. These permanent rights seem
n: ltllrd“} restrained to those who possessed an alm:]ute pro-
perty in the soil. There can surely be no question as to mere
tenants at will, liable to be removed from their occupation at
the pleasure of the lord; and it is perhaps unnecessary to
mention that the tenancy from year to year, so usual at pre-
sent, 1s of very recent introduction.  As to estates for a term
of years, even of considerable duration, they were prubahly
not uncommon in the time of Edward L. ; yet far out-num-
bered, as I should conceive, by those of a freehold nature.
Whether these lessees were contributory to the ancient local
burthens of scot and lot, as well as to the tallages exacted by
the king, and tenths afterwards imposed by parliament in
respect of moveable estate, it seems not easy to determine ;
but if they were so, as appears more probable, it was not only
consonant to the principle, that no freeman should be liable
to taxation without the consent of his representatives, to give
them a share in the general privilege of the borough, but it
may be inferred with sufficient evidence from several records,
that the privilege and the burthen were absolutely commensu-
rate; men hfwmg been specially dischar ged from contributing
to tallages, because they did not participate in the liberties
of the borough, and others being expressly declared subject
to those impositions, as the condition of their being admitted
to the rights of burgesses.* It might however be cnnjecturcd
that a difference of usage between those boroughs, where the

* Madox Firma, Burgi, p. 270. et post,
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ancient exclusive rights of burgage tenants were maintained,
and those where the equitable claim of taxable inhabitants
possessing only a chattel interest received attention, might
ultimately produce those very opposite species of franchise,
which we find in the scot and lot borough, and in those of
burgage tenure. If the franchise, as we now denominate it,
passsd in the thirteenth century for a burthen, subjecting the
elector to bear his part in the payment of wages to the repre-
sentative, the above conjecture will be equally applicable, by
changing the words right and claim into liability.*

It was according to the natural course of things, that the
mayors or bailiffs, as returning officers, with some of the
principal burgesses (especially where incorporating charters
had given them a pre-eminence), would take to themselves
the advantage of serving a courtier or neighbouring gentle-
man, by returning him to parliament, and virtually exclude
the general class of electors, indifferent to public matters, and
without a suspicion that their individual suffrages could ever
be worth Puruhase. It is certain that a seat in the commons
was an object of ambition in the time of Edward IV.,and [ have
little doubt that it was so in many instances much sooner.
But there existed not the means of that splendid corruption
which has emulated the Crassi and Luculli of Rome. Even
so late as 1571, Thomas Long, a member for Westbury,
confessed that he had given four pounds to the mayor and

* The popular character of the elec-
tive franchise in early times has been
maintained by two writers of considerable
research and ability ; Mr. Luders, He-
ports of Election Cases, and Mr, Mere-
wether, in his Sketch of the History of
Boroughs and Report of the West Looe
Case. The former writer has the follow-
ing observations, vol. i. p. 99. : — % The
ancient history of boroughs does not con-
firm the opinion above referred to, which
lord chief justice Holt delivered in the
case of Ashby v. White ; viz. that inha-
bitants not incorporated cannot send mem-
bers to parliament but by prescription.
For there is good reason to believe that
the elections in boroughs were in the
beginning of representation popular ; yet
in the reign of Edward I. there were not
perhaps thirty corporatious in the king-

dom. Who then elected the members of
boroughs not incorporated ? Plainly, the
inhabitants or burghers [according to
their tepure or situation]; for at that
time every inbabitant of a borough was
called a burgess; and Hobart refers to
this usage in support of his opinion in the
case of Dungannon. The manner in
which they exercised this right was the
same as that in which the inhabitants of
a town, at this day, hold a right of com-
mon, or other such privilege, which many
possess who are not incorporated.” The
words in brackets, which are not in the
printed edition, are inserted by the author
himself in a copy bequeathed to the Inner
Temple library. The remainder of Mr,
Luders's note, though too long for this
place, is very good, and successfully repels
the corporate theory.
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another person for his return. The elections were thus gene-
rally managed, not often perhaps by absolute bribery, but
through the influence of the government and of the nmgh-
bouring aristocracy; and while the freemen of the corporation,
or resident householders, were frequently permitted, for the
sake of form, to concur in the election, there were many
places where the smaller part of the municipal body, by what-
ever names distinguished, acquired a sort of preseriptive right
through an usage, of which it was too late to show the com-
mencement., *

It was perceived, however, by the assertors of the popular
cause under James L., that, by this narrowing of the electoral
franchise, many Fmrmlghs were suh_;ected to the influence of
the privy council, which, by restoring the householders to
their legitimate rights, w ould stlengthen the interests of the
country. Hence lord Coke lays it down in his fourth insti-
tute, that ¢ if the king newly lllGﬂT])Dl"‘I.tE an ancient borough,

* The following passage from Vowell's election by the frecholders at large, that
treatise, on the order of the parliament, we may fairly put a literal construction
published in 1571, and reprinted in upon the former. In point of fact, I have
Holingshed's Chronicles of Ireland, (vi. little doubt that elections in boroughs
345.) seems to indicate that, at least in were for the most part very closely
practice, the election was in the prineipal managed in the sixteenth century, and
or governing body of the corporation. probably much earlier. This, however,
“ The sheriff of every eounty, having re-  will not by any means decide the question
ceived his writ, ought, forthwith to send  of right. For we know that in the reigns
his precepts and summons to the mayors, of Henry IV, and Henry V. returns for
bailiffs, and head officers of every city, the great county of York were made by
town corporate, borough, and such places the proxies of a few peers and a few
as have been accustomed to send bur- knights; and there is a still more anoma-
gesses within his county, that they do  Jous case in the reign of Elizabeth, when
choose and elect among themselves two a lady Packington sealed the indenture
citizens for every city, and two burgesses for the county of Worcester, Carew's
for every borough, according to their old Hist. of Elections, part ii. p. 282. But
custom and wsage. And these head offi- no one would pretend that the right of
cers ought then to assemble themselves, election was in these persons, or supposed
and the aldermen and common council of by any human being to be so.
every cify or town ; and to make choice The difficulty to be got over by those
among themselves of twe able and suffi-  who defend the modern decisions of com-
cient men of every city or town, to serve  mittees is this. We kpow that in the
for and in the said parliament.” reign of Edward I. more than one hun-

Now, if these expressions are accurate, dred boroughs made returns to the writ.
it certainly seems that, at this pennd the IF most of these were not incorporated,
great body of freemen or inbabitants were nor had any aldermen, capital burgesses,
not partakers in the exercise of their fran-  and so forth, by whom were the elections
chise. And the following passage, if the made? Surely by the freeholders, or by
reader will turn to it, wherein Vowell the inhabitants. And if they were so
adverts to the form of a county election, made in the reign of Edward L., how has
is so differently worded in respect to the the franchise been restrained afterwards?

YOL. II. P
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which before sent burgesses to parliament, and granteth that
certain selected burgesses shall make election of the burgesses
of parliament, w here all the burgesses elected before, this
charter taketh not away the election of the other burgesses.
And so, if a city or borough hath power to make or dlmm s,
they cannot make an ordinance that a less number shall elect
burgesses for the parliament than made the election before ;
for free elections of members of the high court of parh-mmut
are pro bono publico, and not to be compared to other cases
of election of mayors, bailiffs, &e. of a:urpnratiuni:.” * He
adds, however, * by original grant or by custom, a selected
number of burgesses may elect and bind ‘the residue.” This
restriction was admitted hy the committee over which Glan-
ville presided in 1624.1+ But both they and lord Coke be-

lieved the representation of bor uughs to be from a date before
what is called legal memory, that is, the accession of Richard 1.

It is not easy to zt-{,mm]e their principle, that an elective ng ht
once subsisting could not be limited by any thing short of im-
memorial preseription, with some of their own determinations,
and still less with those which have subsequently oceurred, in
favour of a restrained right of suffrage. There seems, on the
whole, great reason to be of opinion, that where a borough is so
ancient as to have sent members to parliament before any
charter of incorporation proved, or reasonably prtsumed to have
been granted, or where the word hurgemls i1s used without
any t]lmﬂ" to restrain its :m‘aull‘.tg In an ancient L]ﬂrter, the
right of “election ought to have been acknowledged either in
thL resident householders paying general and local taxes, or
in such of them as possessed an estate of freehold within the
horuugh. And whatever may have been the pr im'uy mean-
ing of the word burgess, it appears consonant to the popular
spirit of the English constitution that, after the possessors of
leasehold interest became so numerous and opulent as to bear
a very large share in the public burthens, they should have
enjoyed commensurate pr Wllegmn ; and that the resolution of
Mr. Glanville’s committee in favour of what they called the

* 4 Inst. 48. Glanville, pp. 53. 66. election, is laid down in the same book,
That no private agreement, or by-law of p. 17.
the borough, ean restrain the right of + Glanville's ease of Bletchingly, p. 33,
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common-law right should have been far more uniformly re-
ceived, and more consistently acted upon, not merely as
agreeable to modern theories of liberty, from which some
have intimated it to have sprung, but as grounded on the
primitive spirit and intention of the law of parliament.

In the reign of Charles II. the house of commons seems
to have become less favourable to this species of franchise.
But after the revolution, when the struggle of parties was
renewed every three years thronghout the kingdom, the right
of election came more continually into question, and was
treated with the grossest [Jartudltv by the house, as subor-
dinate to the main interests of the rival factions. Contrary
determinations for the sole purpose of serving these interests,
as each grew in its turn more powerful, frequently occurred;
and at this time the ancient right of resident householders
seems to have grown into disrepute, and gwen way to that
of corporations, sometimes at large, sometimes only in a
limited and very small number.* A -ahght check was imposed
on th1s scandalous and systematic injustice by the act 2 G. 2.
¢. 2., which renders the last determination of the house of
commons conclusive as to the right of election.t But this
enactment confirmed many decisions that cannot be reconciled
with any sensible rule. The same iniquity continued to pre-
vail in cases beyond its pale ; the fall of sir Robert Walpole
from power was reckoned to be settled, when there appeared
a small majority against him on the right of election at
Chippenham, a question not very logically connected with the

* [I ineline to suspect that it would
be found on research, that, in a plurality
of instances, the tories favoured the right
of residents, either householders or bur-
gage tenants, to the exclusion of free-
men, who, being in a great measure out-
voters, were less likely to be influenced
by the neighbouring gentry. In 1694,a
bill was brought in to disfranchise the
borough of Stockbridge for bribery. But
the burgesses petitioned against it, de-
claring themselves resolved, for the future,
in all difficult cases, to consult the gen-
tlemnen of the county. Journals, Tth Feb,
They by no means kept their word in
the next century; no place having been
more notoriously venal. The bill was
thrown out by a small majerity; but the

whigs seem to have supported it, as far
as we can judge by the tellers. Id.
March 30. — 1845.]

1 This clause, in an act imposing se-
vere penalties on bribery, was inserted
by the house of lords with the insidious
design of causing the rejection of the
whale bill ; if the commons, as might be
expected, should resent such an inter-
ference with their privileges. The mi-
nistry accordingly endeavoured to excite
this sentiment; but those who had in-
troduced the bill very wisely thought it
better to sacrifice a point of dignity rather
than lose so important a statute, It was
however only carried by two voices to
agree with the amendment. Parl. Hist,
viii. 754.

r 2
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merits of his administration ; and the house would to this
day have gone on trampling on the franchises of their
constituents, if a statute had not been passed through the
authority and eloquence of Mr. Grenville, which has justly
been known by his name. I shall not enumerate the parti-
cular provisions of this excellent law, which, in point of time,
does not fall within the period of my present work ; it is
generally acknowledged that, by transferring the judicature
in all cases of controverted elections, from the house to a
sworn committee of fifteen members, the reproach of par-
tiality has been a good deal lightened, though not perhaps
effaced.*

* These pages were first published in  ancient rights of election in boroughs a
1827, The Reform bill of 1832 has of matter of merely historical interest.
course rendered a disquisition on the
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CHAPTER XIV.
THE REIGN OF JAMES IL

Designs of the King — Parliament of 1685 — King's Intenfion to repeal the
Test Act — Deceived as to the Dispositions of his  Subjects — Prorogation of
Parliament — Dispensing  Power confirmed by the Judges — Eeclesiastical
Commiission — King's Scheme of establishing Popery — Dismissal of Lord
Rochester — Prince of Orange alarmed — Plan of setling the Princess aside —
Rejected by the King — Overtures of the Malecortents to Prince of Orange —
Declaration for Liberty of Conscience — Addresses in fuvour of it — New-
modelling of the Corporations — Affair of Magdalen College — Infatuation of
the King — His Coldness towards Lowis — Invilation signed lo the Prince of
Orange — Birth of Prinee of Wales — Justice and .ﬁ.fﬁ“ﬂn“j af the Revolulion
— Favowrable Circumstances attending it — Ity salutary Consequences — Fro-
ceedings of the Convention — Ended by the Elevation of William and Mary to
the Throne,

THE great question that has been brought forward at the
end of the last chapter, concerning the right and usage of
election in boroughs, was perhaps of less practical importance
in the reign of Charles the Second than we might at first
imagine, or than it might become in the present age. Who-
ever might be the legal electors, it is undoubted that a great
preponderance was virtually lodged in the select body of cor-
porations. It was the knowledge of this that produced the
corporation act soon after the restoration, to exclude the
re&byteriﬂns, and the more violent measures of quo warranto
at the end of Charles’s reign. If by placing creatures of the
court in municipal offices, or by intimidating the former cor-
porators through apprehensions of forfeiting their common
property and lucrative privileges, what was called a loyal
parhament could be procured, the business of government,
both as to supply and enactment or repeal of laws, would be
carried on far more smoothly, and with less scandal than by
their entire disuse. Few of those who assumed the name of
tories were prepﬂ,red to sacrifice the ancient fundamental
forms of the constitution.. They thought it equally necessary
that a parliament should exist, and that it should have no
r 3
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will of its own, or none at least, except for the preservation
of that ascendancy of the established religion which even their
loyalty would not consent to surrender.

It 1s not easy to determine whether James I1. had resolved
pesignsor 0 complete his schemes of arbitrary government by
thekive:  getting aside even the mominal concurrence of the

two houses of parliament in legislative enactments, and espe-
cially in levying money on his subjects, Lord Halifax had
given him much offence towards the close of the late reign,
and was considered from thenceforth as a man unfit to be
employed, because in the cabinet, on a que;-tmn whether the
people of New England should be ruled in future by an as-
sembly or by the ‘absolute pleasure of the erown, he had
:-.lmkflu very fre-elv against unlimited monarchy.* James, in-
deed, could h'irtﬂv mmd perceiving that the “constant acqui-
escence of an Euglhh house of commons in the measures
proposed to it, a respectful abstinence from all intermeddling
with the administration of affairs, could never be relied upon
or obtained at all, without much of that dexterous manage-
ment and influence which he thought it both unworthy and
impolitic to exert. It seems clearly that he had determined
on trying their obedience merely as an ex]}enmeut, and h} no
means to put his authority in any manner within their con-
trol. Hence he took the bold step of issuing a proclamation
for the payment of customs, which by law exp[retl at the late
king’s deatht; and Barillon mentions several times, that he

* Fox, Appendix, p. 8.

1 * The legal method,” says Burnet,
“ was to have made entries, and to have
taken bonds for those duties to be paid
when the parliament should meet and
renew the grant.” Mr. Onslow remarks
on this, that he should have said, the
least illegal and the only justifable me-
thod. To which the Oxford editor sub-
joins that it was the proposal of lord-
keeper North, while the other, which was
adopted, was suggested by Jefferies. This
is a mistake. North's proposal was to
colleet the duties under the proclamation,
but to keep them apart from the other
revenues in the exchequer until the next
session of parliament. There was surely
little difference in point of illegality be-
tween this and the course adopted. It

was alleged that the merchants, who had
paid duty, would be injured by a tempo-
rary importation duty free ; and certainly
it was inconvenient to make the revenue
dependent on such a contingency as the
demise of the crown. But this neither
justifies the proclamation, nor the dis-
graceful acquiescence of the next parlia-
ment in it.

The king was thanked in several ad-
dresses for directing the customs to be
levied, particularly in one from the
llench&rs and barristers of the Middle
Temple. London Gazette, March 11.
This was drawn by sir Bartholomew
Shower, and presented by sir Humphrey
Mackworth. Life of James, vol. ii. p. 17.
The former was active as a lawver in all
the worst measures of these two reigns,
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was resolved to continue in the possession of the revenue,
whether the parliament should grant it or no. He was
equally decided not to accept it for a limited time. This, as
his prineipal ministers told the ambassador, would be to esta-
blish the necessity of convoking parliament from time to time,
and thus to change the form of government by rendering the
king dependent upon it ; rather than which it would be better
to come at once to the extremity of a dissolution, and main-
tain the possession of the late king’s revenues by open force.*
But the extraordinary conduct of this house of commons, so
unlike any that had met in England for the last century, ren-
dered any exertion of violence on this score quite unnecessary.
The behaviour of that unhonoured p'u]mment which held
its two short sessions in 1685, though in a great , men
measure owing to the fickleness of the public mind e Aea.
and rapid ascendancy of tory principles during the late years,
as well as to a knowledge of the king’s severe and vindictive
temper, seems to confirm the assertion strongly made at the
time within its walls, that many of the members had been
unduly returned.t The notorious facts, indeed, as to the
forfeiture of corporations throughout the kingdom, and their
re-grant under such restrictions as might serve the purpose
of the erown, stand in need of no cmlhunatmn. Those who
look at the debates and votes of this assembly, their large
grant of a permanent revenue to the annual amount of two
millions, rendering a frugal prince, in time of peace, entirely
out of all {h*pemlmcc on his pmp]v‘ their timid departure
from a resolution taken to address the king on the only mat-
ter for which they were really solicitous, the enforcement of
the penal laws, on a suggestion of his displeasuref ; their

Yet, after the revolution, they both be-
came tory patriots, and jealous assertors
of freedom against the government of
William I1I. DBarillon, however, takes
notice that this illegal continuance of the
revenue produced much discontent. Fox's
Appendix, 39. And Rochester told him
that North and Halifix would have urged
the king to call a parliament, in order to
settle the revenue on a lawful basis, if
that resolution had not been taken by
himself, 1Id, p. 20. The king thought
it necessary to apologize to Barillon for

convoking parliament. Id. p. 18. Dal-
rymple, p. 100,

* Dalrymple, p. 142. The king alludes
to this possibility of a limited grant with
much resentment and threatening, in his
speech on opening the session.

t Fox, Appendix, p. 93, Laonsdale,

[Ralph, 860. Evelyn, i. 561.]

{ For this curious piece of parlia-
mentary inconsistency, see Reresby's
Memoirs, p. 118, ; and Barillon in the
Appendix to Fox, p. 95. = ] s'est passé
avant hier une chose de grande consé-

r 4
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bill entitled, for the presery ation of his majesty’s person, full
of dangerous innovations in the law of treason, PHpEl'.,ldH"r' one
most unconstitutional clause, that any one moving in either
house of parliament to change the descent of the crown
should incur the penalties of that offence®; their supply of
700,000/, after the suppression of Mommouth’s rebellion,
for the support of a standing armyt; will be inclined to
believe that, had James been as z:ealuus for the church of
Englaml as his father, he would have succeeded in establish-
ing a power so nearly despotie, that neither the privileges of
Inrhatmﬁnt, nor much less those of private men, would have
stood in his way. The prejudice which the two last Stuarts
had acquired in favour of the Roman religion, so often de-
plored by thoughtless or insidious writers as one of the worst
consequences of their father’s ill fortune, is to be accounted
rather among the most signal links in the chain of causes

quence dans la chambre basse: il fut
proposé le matin que la chambre se met-
toit en comité l'aprés diner pour con-
sidérer la harangue du roy sur l'affaire
de Ia religion, et savoir ce qui devoit
ctre entendu par le terme de religion
protestante. La résolution fut prise una-
nimement, et sans contradiction, de faire
une adresse au roy pour le prier de
faire une proclamation pour Vexécution
des loix contre tous les non-conformistes
généralement, c'est-i-dire, contre tous
ceux qui ne sont pas ouvertement de
I'église Anglicane; cela enferme les pres-
bitériens et tous les sectaires, aussi bien
que les eatholigues Romains. La malice
de cette résolution fut aussitdt reconnu
du roy d’' Angleterre, et de ses ministres ;
les principaux de la chambre basse furent
mandés, et cenx que sa majesté Britan-
nique croit étre dans ses intéréts ; il leur
fit une réprimande séviére de s'étre laissés
séduire et entrainer a4 une résolution si
dangereuse et si peu admissible. 11 leur
déclara que, si I'on persistoit 4 lui faire
une pareille adresse, il répondroit 4 la
chambre basse en termes si décisifs et si
fermes qu'on ne retourneroit pas & lui
faire une pareille adresse. La maniére
dont sa majesté Britannique s'explique
produisit son effet hier matin; et le
_chambre basse rejeta tout d'une voix ce
que avoit été résolu en comité le jour
auparavant.”

The only man who behaved with dis-
tinguished spirit in this wretched parlia-
ment was one in whose political life there
is little else to praise, sir Edward Sey-
mour. He opposed the grant of the
revenues for life, and spoke strongly
against the illegal practices in the elec-
tions. Fox, 50. 93,

* Fox, Appendix, p. 156. * Provided
always, and be it further enacted, that if
any peer of this realm, or member of the
house of commaons, shall move or propose
in either house of parliament the disheri-
son of the rightful and true heir of the
crown, or to alter or change the descent
or succession of the crown in the right
line; such offence shall be deemed and
adjudged high treason, and every person
being indicted and convicted of such
treason, shall be proceeded against, and
shall suffer and forfeit as in other cases
of high treason mentioned in this act.”

See what Lord Lonsdale says, p. 8.,
of this bill, which he, among others, con-
trived to weaken by provisoes, so that it
was given up.

t Parl. Hist. 1372, The king's speech
had evidently shown that the supply was
only d:emamfed for this purpose. The
speaker, on presenting the bill for settling
the revenue in the former session, claimed
it as a merit that they had not inserted
any appropriating clauses. Farl, Hist.
1359.
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through which a gracious Providence has favoured the con-
solidation of our liberties and welfare. Nothing less than a
motive more universally operating than the interests of civil
freedom would have stayed the compliant spirit of this un-
worthy parliament, or rallied, for a time at least, the sup-
porters of indefinite prerogative under a banner they
abhorred. We know that the king’s intention was
to obtain the repeal of the habeas corpus act, a law
which he reckoned as destructive of monarchy as the test
was of the catholic religion.* And I see no reason to sup-
pose that he would have failed of this, had he not gi\'l‘ll
alarm to his high-church parliament, by a premature mani-
festation of his design to fill the civil and military employ-
ments with the pmfessmb of his own mode of faith.

It has been doubted by Mr. Fox whether James had, in
this part of his reign, conceived the pm_]n?ﬂth commonly im-
puted to him, of overthrowing, or injuring by any direct acts
of power, the protestant establishment of this kingdom.

Neither the copious extracts from Barillon’s correspondence
with his own court, published by sir John Da]r}rmple and
himself, nor the king’s own memoirs, seem, in his opinion,
to warrant a conclusion that any thing farther was intended
than to emancipate the Roman ‘catholics from the severe re-
strictions of the penal laws, securing the public exercise of
their worship from molestation, and to replace them upon an
equality as to civil offices, by abrogating the test act of the
late reign.t We find nevertheless a remarkable conversation
of the king himself with the French ambassador, which leaves
an impression on the mind that his projects were already
irreconcilable with that pledge of support he had rather

King's inten-
tion to repaeal
the habeas
corpus act.

* Reresby, p. 110.  Barillon, in Fox's
Appendix, pp. 98. 127, &c. “ Le feu roi
d' Angleterre et celui-ci mont souvent
dit, qu'un gouvernement ne peut sub-
sister avee une telle loi.” Dalrymple,
p. 171,

T This opinion has been well sup-
ported by Mr. Serjeant Heywood (Vin-
dication of Mr, Fox's History, p. 154.).
In some few of Barillon's letters to the
king of France, he speaks of James's in-
tention établir la religion catholique; but
these perhaps might be explained by
a far greater number of passages, where

he says only établir le libre exercice de
la religion eatholique, and by the general
tenor of his correspondence. But though
the primary object was toleration, I have
no doubt but that they conceived this
was to end in establishment. See what
Barillon says, p. 84.; though the legal
reasoning is false, as might be expected
from a foreigner. It must at all events
be admitted that the conduct of the king
after the formation of the eatholic junto
in 1686, demonstrates an intention of
overthrowing the Anglican establish-
ment.
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unﬂdvi-:edl} given to the Anglican church at his accession.
This mturpretannn of his langmgp is confirmed by the
expressions used at the same time by Sunderland, which are
more unequivocal, and point at the complete establishment of

the catholic rellgmn.

The parncu]ar care dlsl}la} ed b}' James

in this conversation, and indeed in so many notorious instances,

to place the army, as far as

# « ]| [le roy] me répondit 4 ce que
je venois de dire, que je connoissois le
fund de ses intentions pour I'établisse-
ment de la religion ecatholique; qu'il
n'esperocit en venir 4 bout que par U'assist-
ance de V. M.; que je voyois qu'il venoit
de donner des emplois dans ses troupes
aux catholiques aussi bien quaux pro-
testans ; que cette égalité fichoit beau-
coup de gens, mais qu'il n'avoit pas laissé
passer une occasion sl importante sans
s'en prévaloir; qu'il fercit de méme a
'.I'égard des choses practicables, et que je
voyois plus clair sur cela dans ses des-
seins que ses propres ministres, s'en étant
spouvent ouvert avec moi sans reserve,”
p- 104, In a second conversation imme-
diately afterwards, the king repeated,
“gue je connoissois le fond de ses des-
seins, ¢t que je pouvois repondre que
tout son but étoit d'éablir la religion
eatholique ; qu'il ne perdroit aucune
oceasion de la faire . . . que peud peu
il va & son but, et que ce qu'il fait pre-
sentement emporte Décessairement V'ex-
ercice libre de la religion catholique, gui
se trouvera Etabli avant qu'un acte de
parlement I'autorise ; que je connoissois
assez 1" Angleterre pour savoir que la pos-
sibilité d'avoir des emplois et des charges
fera plus de catholiques que la permission
de dire des messes publiques; que ce-
pendant il sattendoit que V. M. ne
Vabandonneroit pas,” &c. p. 106. Sun-
derland entered on the same subject,
saying, * Je ne sais pas si l'on voit en
France les choses comme elles sont ici;
mais je défie ceux qui les voyent de pris
de ne pas connoitre que le roy mon
maitre n'a rien dans le ceeur si avant que
I'envie d'établir la religion catholique;
qu'il ne peut méme, selon le bon sens et
la droite raison, avoir d'autre but ; que
sans cela il ne sera jamais en sireté, et
sera toujours exposé au zele indiscret de
ceux qui échaufferont les peuples contre
la catholicité, tant qu'elle ne sera pas
Plus pleinement établie; il ¥ a une autre

possible, in the command of

chose certaine, c'est que ce plan la ne peut
réussir que par un concert et une liaison
étroite avee le roi votre maitré; e'est un
projet gui pe peut convenir gu'i lui, ni
réussir que par lui. Toutes les autres
puissances s’y opposeront ouvertement,
ou le traverseront sous main. On sait
bien que cela ne convient point au prince
d'Orange ; mais s'il ne sera pas en état
de I'empécher si on veut se conduire en
France comme il est nécessaire, c'est-a-
dire mépager I'amitié du roy d'Angle-
terre, et le contenir dans son projet. Je
vois clairement I'appréhension que beau-
coup de gens ont d'une liaison avee la
France, et les efforts quon fait pour
l'affoiblir ; mais cela ne sera au pouvoir
de personne, si on n'en a pas envie ce
France ; c'est sur quoi il faut que vous
vouz expliquiez nettement, que vous
fassiez connoitre que le roi votre maitre
veut aider de bonne foi le roi d’ Angleterre
i ftablir fermement la religion catho-
lique.™

The word plus in the above passage is
not in Dalrymple's extract from this
letter, vol. ii. part i. pp. 174. 187. Yet
for omitting this word Serjeant Heywood
(not having attended to Dalrymple) cen-
sures Mr. Rose as if it had been done
purposely. Vindie. of Fox, p. 154. But
thiz is not quite judicious or equitable,
sinee another critic might suggest that it
was purposcly interpolated. No one of
ecommon candour would suspect this of
Mr. Fox ; but his copyist, [ presume,
was not infallible, The word plus is
evidently incorrect. The catholic religion
was not established at all in any possible
sense ; what room could there be for the
comparative ? M. Mazure, who has more
lately perused the letters of Barillon at
Paris, prints the passage without plus.
Hist. de la Révol.ii. 36. Certainly the
whole conversation here ascribed to Sun-
derland points at something far beyond
the free exercise of the Roman catholic
religion.
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catholic officers, has very much the appearance of his looking
towards the employment of force in overthrowing the pro-
testant church, as well as the civil privileges of his subjects.
Yet he probably entertained confident hopes, in the outset of
his reign, that he might not be driven to this necessity, or at
least :;]muld only have occasion to restrain a fanatical l}(l[llIIdLl‘
He would rely on the intrinsic excellence of his own religion,
and still more on the temptations that his favour would hold
out. For the repeal of the test would not have placed the
two religions on a fair level. Catholics, however little quali-

fied, w uuld have filled, as in fact they did under the (ll‘m}‘lt'llblllg
power, most of the ]]rmm])al stations in the court, law, and
army. The king told Barillon, he was well enough acquainted
with England to be assured, that the admissibility to office
would make more catholics than the right of saying mass
publicly. There was, on the one hand, a prev .n]mg me of
principle in the higher ranks, and a corrupt devotedness to
power for the sake of the emoluments it could dispense, which
encouraged the EX]‘!ELtdt][lll of such a nominal change in reli-
gion as had happened in the sixteenth century. And, on the
other, much was hoped by the king from the l...hl.ll'['ll itself.
He had separated from her communion in consequence of the
arguments which her own divines had furnished; he had
conversed with men bred in the school of Laud; and was
slow to believe that the conclusions which he had, not perhaps
unreasonably, derived from the semi-protestant theology of
his father’s reign, would not appear equally irresistible to all
minds, when free from the danger and ﬂhluqu}r that had
attended them. Thus by a voluntary return of the clergy
and nation to the bosom of the catholic church, he might
both obtain an immortal renown, and secure his prerogative
against that religious jealousy which had always been the

aliment of political factions.*

" It is curious to remark that both
James and Louis considered the re-esta-
blishment of the catholie religion and of
the royal authority as elosely connected,
and parts of one great system. Barillon
in Fox, Append. 19. 57. Mazure, i. 346.
Mr. Fox maintains ( Hist. p. 102.) that
the great object of the former was abso-
lute power rather than the interests of
popery. Doubtless, if James had been a

Till this revolution however

protestant, his eneroachments on the
rights of his subjects would not have
been less than they were, though not
exactly of the same pature ; but the main
object of his reign can hardly be denied
to have been either the full toleration, or
the national establishment of the church
of Rome. DMr. Fox's remark must, at all
events, be limited to the year 1685,
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could be brought about, he determined to court the church of
England, whose boast of exclusive and unlimited loyalty could
hardly be supposed entirely hollow, in order to obtain the
]f‘])[“'l] of the penal laws and [11squ111ﬁcat1mls which affected
that of Rome. And though the maxims of religious toler-
ation had been always in his mouth, he did not hesitate to
prupltmte her with the most ‘L{'{:vptahle sacrifice, the persecu-
tion of non-conforming ministers. He looked upon the dis-
senters as men of republican principles ; and if he could have
made his bargain for the free exercise of the eatholie w ur«,hrp,
I see no reason to doubt that he would never have announced
his general indulgence to tender consciences.*
But James had taken too narrow a view of the mighty
{ people whom he governed. The laity of every class,
anmes de-
ceived as to the tory gent]enwn almost EIIUHHV with the presby-
LTI terian artisan, entertained an inveterate abhorrence
of the Romish superstition. Their first education,
the usual tenor of preaching, far more polemical than at pre-
sent, the books most current, the tradition of ancient cruelties
and conspiracies, rendered this a cardinal point of religion
even with those who had little beside. Many still gave credit
to the popish plot; and with those who had been compelled
to admit its general falsehood, there remained, as is frequently
the case, an indefinite sense nf dislike and :;u:-‘.-:pi{'.i-:}u, like the

* Fox, Appendix, p. 33. Ralph, 869,
The prosecution of Baxter, for what was
called reflecting on the bishops, is an
instance of this. State Trials, ii. 494,

Votwithstanding James's affected zeal for
toleration, he did not seruple to congra-
tulate Louis on the success of his very
different mode of converting hereties,
Yet I rather believe him to have been
really averse to persecution ; though with
true Stuart insincerity he chose to flatter
his patron. Dalrymple, p. 177. A book
by Claude, published in Holland, entitled
“ Plaintes des Protestans cruellement
opprimés dans le royaume de France,”
was ordered to be burned by the hang-
man, on the complaint of the French
ambassador, and the translator and printer
to be enquired after and prosecuted.
Lond, Gazette, Mn]r 8. 1686. Jefferies
objected to this in council as unusual;
but the king was determined to gratll’y
his most christian brother. Mazure, il

122, Tt is said also that one of the rea-
sons for the disgrace of lord Halifax was
his speaking warmly about the revocation
of the edict of Nantes. TId. p. 55. Yet
James sometimes blamed this himself, so
as to displease Louis, Id. p. 56. Infact,
it very much tended to obstraet his own
views for the establishment of a religion
which had just shown itself in so odgit]:lu'i
a form. For this reason, though a brief
was read in churches for the sufferers,
speeial directions were given that there
should be no sermon. It is even said
that he took on himself the distribution
of the money collected for the refugees,
in order to stop the subscription ; or at
least that his interference had that effect.
The enthusiasm for the French protest-
ants was such that single persons sub-
seribed 500 or 1000 pounds; which,
relatively to the opulence of the kingdom,
alnost equals any munificence of this age.
Id. p. 128,
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swell of waves after a storm, which attached itself to all the
objects of that calumny.* This was of course enhanced by
the insolent and injudicious confidence of the Romish faction,
especially the priests, in their demeanour, their language, and
their ]:nuhhmtmns. Meanwhile a considerable change had
been wrought in the doctrinal system of the 3'mg]1<'ml chureh
since the restoration. The men most conspicuous in the
reign of Charles IL for their writings, and for their argu-
mentative eloquence in the pulpit, were of the class who had
been denominated Latitudinarian divines ; and while thvy
maintained the principles of the Remonstrants in opposition
to the school of Calvin, were powerful and unequivocal sup-
porters of the protestant cause against Rome. They made
none of the dangerous concessions which had shaken the faith
of the duke and duchess of York, they regretted the disuse
of no superstitious ceremony, they denied not the one essential
characteristic of the reformation, the right of private J'lldg-
ment, they avoided the mysterious jargon of a real presence in
the Lord’s Supper. Thus such an agreement between the
two churches as had been projected at different times was
become far more evidently 1111pral:t1cable, and the separation
more broad and defined.t These men, as well as others who
do not properly belong to the same class, were now distin-
guished by their courageous and able defences of the reform-

* It is well known that the house of
commons, in 1685, would not pass the
bill for reversing lord Stafford's attainder,
against which a few peers had entered a
very spirited protest. Parl. Hist. 1361.
Barillon says, this was “ parce que dans
le préambule il y a des mots insérés qui
semblent favoriser la religion catholigue ;
cela seul a retardé la rehabilitation du
comte de Stafford dont tous soat d'accord
i I'égard du fond.” Fox, App. p. 110,
But there was another reason which might
have weight. Stafford had been convicted
on the evidence, not only of Oates, who
had been lately found guilty of perjury,
but of several other witnesses, especially
Dugdale and Turberville. And these
men had been brought forward by the
government against lord Shaftesbury and
College, the latter of whom had been
hanged on their testimony. The reversal
of Lord Stafford’s attainder, just as we now
think it, would have been a disgrace to

these crown prosecutions; and a con-
scientious tory would be loth to vote for
it

1 “In all the disputes relating to that
mystery before the eivil wars, the church
of England protestant writers owned the
real presence, and only abstracted from
the modus or manner of Christ's body
heing present in the eucharist, and there-
fore durst not say but it might be there
by transubstantiation as well as by any
other way. ... It was only of late years
that such principles have crept into the
church of England; which, having been
blown into the parliament house, had
raised continual tumults about religion
ever since.  Those unlearned and fanatical
notions were never beard of till doctor
Stillingfleet's late invention of them, by
which he exposed himself to the lash, not
only of the Homan eatholies, but to that
of many of the church of England con-
trovertists too,” Life of James, ii. 146,
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ation. The vietory, in the judgment of the nation, was wholly
theirs. Rome had indeed her proselytes, but such as it would
have been more honourable to have wanted. The people
heard sometimes with indignation, or rather with contempt,
that an unprincipled minister, a temporising bishop, or a
lieentious poet, had gone over to the side of a monarch who
made conformity with his religion the only certain path to
his favour.

The short period of a four years’ reign may be divided by
several distinguishing points of time, which make
so many changes in the posture of government.
From the king’s accession to the prorogation of par-
liament on November 30. 1685, he had aeted nppamutl}r in
coucurrence with the same party that had supported him in
his brother’s reign, of which his own seemed the natural
and almost undisﬁnguis‘:mh]e continuation. This party, which
had become incomparably stronger than the opposite, had
greeted him with such unbounded professions *, the temper
of its representatives had been such in the first session of
parliament, that a prince less obstinate than James might
have expected to succeed in attaining an authority which the
nation seemed to offer. A rebellion speedily and decisively
quelled confirms every government ; it seemed to place his
own beyond hazard. Could he have been induced to change the

Prorogation
of Parlia-
ment.

* See London Gazettes, 1685, passim; long time. And from men's attempting

the most remarkable are inserted by Ralph
and Kennet. I am sure the addresses
which we have witnessed in this age
among a neighbouring people are not on
the whole more fulsome and disgraceful.
Addresses, however, of all descriptions,
as we well know, are generally the com-
position of some zealous individual, whose
expressions are not to be taken as entirely
those of the subseribers.  Still these are
sufficient to manifest the general spirit of
the times,

The king's popularity at his accession,
which all contemporary writers attest,
15 strongly expressed by lord Lonsdale.
 The great interest he had in his brother,
so that all applications to the king seemed
to succeed only as he favoured them, and
the general opinion of him to be a prince
steady above all others to his word, made
him at that time the most popular prince
that had been known in England for a

to exclude him, they, at this juncture of
time, made him their darling; no more
was his religion terrible; his magnani-
mous courage, and the hardships he had
undergone, were the discourse of all men,
Aund some reports of a misunderstanding
betwixt the French king and him, occa-
sioned originally by the marriage of the
lady Mary to the prince of Orange, in-
dustriously spread abroad to smuse the
ignorant, put men in hopes of what they
had long wished ; that, by a conjunction
of Holland and Spain, &e. we might have
been able to reduce France to the terms
of the Pyrencan treaty, which was now
hecome the terror of Christendom, we
never having had a prince for many ages
that bad so great a reputation for expe-
rience and a martial spirit.” P. 3. This
lsst sentence is a truly amusing contrast
to the real truth, -
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order of his designs, and accustom the people to a military
force, and to a prerogative of dispensing with statutes of
temporal concern, before he meddled too ostensibly with their
religion, he would pnsalb]}r have gained both the objects of
his desire. Even conversions to popery might have been
more frequent, if the gross solicitations of the court had not
made them dishonourable. But, neglecting the hint of a
prudent adviser, that the death of Monmouth left a far more
dangerous enemy behind, he suffered a victory that might
have ensured him success to inspire an arrogant confidence
that led on to destruction. Master of an army, and deter-
mined to keep it on foot, he naturally thought less of a good
understanding with parliament.* He had already rejected
the proposition of employing bribery among the members,
an {-xllet]ient very little congenial to his presumptuous temper
and notions of government.t They were assembled, in his
opinion, to tEthf_’f the nation’s ]n:ﬁ]ty, and thankfulness to
their gracious prince for not taking away their laws and
liberties. But, if a factious spirit o !: opposition should once

prevail, it could not be his fault if he dismissed them till
more becoming sentiments should again gain ground.t Hence,

* & On voit qu'insensiblement les ca-
tholiques auront les armes 4 la main;
cest un &tat bien différent de Poppression
ot ils étoient, et dont les protestans zélés
re¢oivent une grande mortification ; ils
voyent bien que le roy d'Angleterre fera
le reste quand il le pourra, La levée des
troupes, qui seront bientot complettes, fait
juger que le roy d'Angleterre veut étre
en état de se faire obéir, et de n'étre pas
gené par les loix qui se trouveront con-
traires 4 ce qu'il veut établir.” Barillon,
in Fox's Appendix, 111. “ Il me paroit
(he says, June 25., que le roy d'Angle-
terre a 6té fort aisé d'aveir une prétexte
de lever des troupes, et qu'il eroit que
I'entreprise de M, le due de Monmouth
ne servira qu'd le rendre plus maitre de
sons pays.” And on July 30.: “ Le pro-
jet du roy d'Angleterre est d'abolir en-
ticrement les milices, dont il a reconnu
Vinutilité et le danger en cetle derniére
oceasion ; et de faire, sl est possible,
que le parlement Etablisse le fond destiné
pour les milices a Uentretien des troupes
réglées, Tout cela change entiérement
I'état de ce pays ici, et met les Anglois

dans une condition bien difffrente de
celle ofi ils ont ét¢ jusques & present. 1ls
le connoissent, et voyent bien qu'un roy
de différente religion que celle du pays,
et qui se trouve armé, ne renoncera pas
aisément aux avantages que lui donne la
diéfaite des rebelles, et les troupes qu'il a
sur pied.” And afterwards: * Le roi
d' Angleterre m'a dit que quoiqu'il arrive,
il conservera les troupes sur pim], :]u:;ml
méme le parlement ne lui donneroit pour
les entretenir, 1l conneit bien que le
parlement verra mal volonticrs cet éta-
blissement ; mais 1l veut étre assuré du
dedans de son pays, et il croit pe le pou-
voir ére sans cela.” Dalrymple, 169.
170.

+ Fox's App. 69. Dalrymple, 153,

{ It had been the intention of Sunder-
land and the others to dissolve parlia-
ment, as soon as the revenue for life
should be settled, and to rely in future
on the assistance of France. Fox's App.
59, 60. Mazure, i. 452, But this was
prevented, partly by the sudden invasion
of Monmouth, which made a new session
necessary, and gave hopes of a large sup-
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he did not hesitate to prorogue, and eventually to dissolve,
the most compliant house of commons that had been returned
since his family had sat on the throne, at the cost of 700,000/.,
a grant of supph which thus fell to the ground, rather than
endure any opposition on the subject of the test and penal
laws. Yet, from the strength of the court in all divisions,
it must seem not 1111prub1ble to us that he might, by the
usual means of management, have carried both of those
favourite measures, at least throngh the lower house of
liament. TFor the crown lost the most imparmnt dis.i«-.iurt
only by one vote, and had in general a majority. The very ad-
dress about unqualified officers, which gave the king ‘such
offence as to bring on a prorogation, was worded in the most
timid manner ; the house having rqecte-:l unanimously the
words first inserted by their committee, requesting that his
majesty would be pleaaed not to continue them in their em-
ployments, for a vague petition that < he would be gl‘ﬂ(‘lﬂu'ﬂ\'
pleased to give such directions that no apprehensions or jea-
lousies may remain in the hearts of his majesty’s good and
faithful sub_]e-:ta 7.8

The second period of this reign extends from the proroga-
tion of parliament to the dizmissal- of the ‘eax) of Rochester
from the treasury in 1686. During this time James, exas-
perated at the reluctance of the commons to acquiesce in his
measures, and the decisive opposition of the church, threw off
the half restraint he had imposed on himself ; aud showed
plainly that, with a bench of judges to pronounce his com-
mands, and an army to enforce them, he would not suffer the
mockery of constitutional limitations to stand any longer in
his way. Two important steps were made this year towards

ply for the army; and partly by the to 138. In the Life of James, ii. 55, it

unwillingness of the king of France to
advanee as much money as the English
government wanted. In fact the plan of
continual prorogations answered as well.

* Journals, Nov. 14. Barillon says
that the king answered this humble ad-
dress, +avec des marques de fierté et de
colére sur le visage, qui faisoit assez con-
nbitre ses sentimens.” Dalrymple, 172.
See oo his letter in Fox, 139,

A motion was made to ask the lords’
coneurrence in this address, which, ac-
cording to the journals, was lost by 212

is said that it was carried against the
motion by only four voiees; and this I
find confirmed by a manuscript account
of the debates (Sloane MSS. 1470),
which gives the numbers 212 to 208.
The journal probably is mis-printed, as
the court and country parties were very
equal, It is said in this manuscripl,
that those who opposed the address op-
posed also the motion for requesting the
lords" concurrence in it; but James re-
presents it otherwise, as a device of the

court to quash the proeeeding.
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the acn.r:-mplinhmeut of his dosigns, by thejudguwut of the court
of king’s bench in the case of sir Edward Hales, confirming
the r:ght of the crown to dispense with the test act, and by
the establishment of the new ecclesiastical commission.

The kmgs of England, if not immemorially, yet from a
very early era in our records, have exercised a pre- 1 .
rogative um;uutiunul by I};trli"uuf-ut, and recognised Fmei Sy e
by courts of justice, that of granting dispensations
from the j}r{:-inhitlmﬁ and penalties of particular laws. The
language of ancient statutes was usually brief and careless,
with few of those attempts to regulate prospective contingen-
cies, which, even with our ]]rethlerl modern caution, are so
often imperfect ; and, as the sessions were never regular,
sometimes interrupted for several years, there was a kind
of necessity, or great convenience, in deviating occasionally
from the rigour of a general prohibition ; more often perhaps
some motive of interest or partiality wuu'nl induce the erown
to mﬁ'mge on the Ivga.l rule. This dispensing power, how-
ever, grew up, as it were, collater 1]1} to the sovereignty of the
legislature, which it sometimes appeared to overshadow. It
was, of course, asserted in larg‘e terms by counsellors of
state, and too frequently by the interpreters of law. Lord
Coke, before he had learned the bolder tone of his declining
years, lays it down, that no act of parliament can bind the
king from any prerogative which is inseparable from his per-
son, so that he may not dispense with it by a non-obtante ;
such is his sovereign power to command any of his subjects
to serve him for the public weal, which solely and inseparably
is annexed to his person, and cannot be restrained by any :1{!:
of parliament. Thus, although the statute 23 H. 6. ¢. 8.
provides that all patents to hold the office of sheriff for more
than one year shall be void, and even enacts that the king
shall not dlsppnse with it ; yet it was held by all the judges
in the reign of Henry VII., that the king may grant such a
patent for a longer term on good grounds, whereof he alone
1s the _]u-:lgu,. So also the statutes which restrain the king
from granting pardons in case of murder have been held
void ; and doubtless the constant practice has been to dis-
regard them.*

* Coke, 12 Rep. 18.

VOL. II. (8]
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This high and dangerous prerogative, nevertheless, was
subject to several limitations, which none but the grosser
flatterers of monarchy could deny. It was agreed among
lawyers that the king could not dispense with the common
law, nor with any statute ]}l‘{}]llhltlufl‘ that which was malium
in se, nor with any right or interest of a private person, or
corporation.® The rules, however, were still rather compli-
cated, the boundaries indefinite, and therefore varying accord-
ing to the political character of the judges. For many years
dl:.pensa,n-:m-. had been confined to taking away such inca-
pacity as either the statutes of a college, or some law of little
consequence, perhaps almost obsolete, might happen to have
created. But when a collusive action was brought against
sir Edward Hales, a Roman catholic, in the name uf his
servant, to recover the pemlw of 500/ imposed by the test
act, for 1-::0&1){111;_{ the commission of colonel of a rt-gunent
without the previous qualification of receiving the sacrament
in the church of England, the whole importance of the
alleged prerogative became visible, and the fate of the esta-
blished constitution seemed to hang upon the decision. The
plaintiff’s advocate, Northey, was known to have received his
fee from the other side, and was thence suspected, pt"'[‘h"lp'i
unfairly, of betraying his own causet; but the chief _]usm'e
Herbert showed that no arguments against this prerogative
would have swayed his determination. Not content with

* Vaughan's Reports. Thomas v. Sor-
rell, 333. [Lords’ Journals, 2oth Dee.,
1666. “ The commons introduced the
.word *nuisance’ into the Irish bill, in
order to prevent the king’s dispensing
with it. The lords did argue that it
was an ill precedent, and that which will
ever hereafter be held as a way of pre-
venting the king's dispensation with
acts, and therefore rather advise to pass
the bill without that word, and let it o
accompanied with a petition to the king,
that he will not dispense with it, this
being a more civil way to the king.
They answered well, that this do imply
that the king should pass their bill, and
yet with design to dispense with it ;
which is to suppose the king guilty of
abusing them. And more, they produce
precedents for it; pamely, that against
new buildings, and about leather, when

the word nuisance is used to the pur-
pose ; and farther, that they do not rob
the king of any right he ever had ; for
he never had a power to do hurt to his
people, nor would exercise it ; and there-
fore, there is no danger in the passing
this bill of imposing on his prerogative ;
and coneloded that they think they ought
to do this, so as the people may really
have the benefit of it when it is passed,
&e.  The lords gave way soon after-
wards.” Pepys's Diary, Jan. 9. 1666-7.
Clarendon speaks of this precaution
against the dispensing powers as deroga-
tory to the king’s prerogative ; “ divesting
him of a trust that was inherent in him
from all antiquity.” Life of Clarendon,
p. 380.]

+ Burnet and others. This hardly
appears by Northey's argument.
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treating the question as one of no difficulty, he grounded his
decmau in favour of the defendant upon principles that
would extend far beyond the immediate case. He laid it
down that the kings of Eughnd were sovereign l.'l]lIILES, that
the laws of E ughml were the kma" s laws; that it was conse-
quently an mst-pamhle prerogative of the crown to lllhpE]lHL
with penal laws in particular cases, for reasons of which it
was the sole judge. This he called the ancient remains of
the sovereign power and prerogative of the kings of England,
which never yet was taken from them, nor could be. There
was no law, he said, that might not be [l]ﬁpimm"ll with by the
supreme lawgiver (umamng evidently the king, since the pro-
position would otherwise be impertinent); though he made a
sort of distinction as to those which affected the subject’s pri-
vate right. But the general maxims of slavish churchmen
and law}fers were asserted so broadly, that a future judge
would find little difficulty in making use of this precedent to
Justify any stretch of arbitrary power.*

It is by no means evident that the decision in this parti-
cular case of Hales, which had the approbation of ll‘ew,n
judges out of twelve, was against law.t The course of
former precedents seems rather to furnish its justification.
But the less untenable such a judgment in favour of the dis-
pensing power mlght appear, the more necessity would men
of reflection perceive of making some great change in the re-
lations of the people towards their sovereign. A prerogative
of setting aside the enactments of parlnment, which in
trifling matters, and for the sake of conferring a benefit on
individuals, might be suffered to exist with little mischief,
became intolerable when exercised in contravention of the
very principle of those statutes which had been provided for
the security of fundamental liberties or institutions. Thus
the test act, the great achievement, as it had been reckoned,
of the protestant party, for the sake of which the most sub
servient of parliaments had just then ventured to lose the

king’s favour, became absolutely nugatory and ineffective, by

* State Trials, xi. 1165—1280, 2 'The king had privately secured this
Shower's Reports, 475. opinion of the bench in bis favour before

+ The dissentient judge was Street; the action was brought. Life of James,
and Powell is said to have doubted. ii. 79,

q 2
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a construction which the law itself did not reject. Nor was
it easy to provide any sufficient remedy by means of parlia-
ment; since 1t was the doctrine of the judgﬁ, that the king’s
ltaae]}arahie and sovereign prerogatives in matters of govern-
ment could not be taken away or restrained by statute. The
unadvised assertion in a court of justice of this principle,
which though not by any means novel, had never been
advanced in a business of such universal concern and interest,
may be said to have sealed the condemnation of the house of
Stuart. It made the co-existence of an hereditary line,
claiming a sovereign prerogative paramount to the liberties
they had vouchsafed to concede, incompatible with the security
or [mewh]e duration of those liberties. This lll(‘ﬂl‘ﬂp"l'[lhlllt}'
is the true basis of the revolution in 1688.

But, whatever pretext the custom of centuries or the
authority of compliant law yers might afford for these dispens-
ations from the test, no ]egﬂ] defence could be made for the
Eectesinticnr €Cclesiastical commission of 1686, The high com-
commission:  mission court of Elizabeth had been a‘!tnwthur taken
away by an act of the long parliament, which went on to pro-
vide that no new court should be erected with the like power,
jurisdiction, and authority., Yet the commission issued by
James I1. followed very nearly the words of that which had
created the original court under Elizabeth, omitting a few
particulars of little moment.* It is not known, I believe, at
whose suggestion the king adopted this measure. The pre-
eminence reserved by the commission to Jefferies, whose
presence was made necessary to all their meetmgw, and the
violence with which he acted in all their transactions on record,
seem to point him out as its great promoter; though it is
true that, at a later period, Jefferies seems to have pereeived
the destructive indiseretion of the popish counsellors. It dis-
played the king’s change of policy and entire separation from
that high-church party, to whom he was indebted for the
thrane, since the manifest design of the ecclesiastical com-

* State Trials, xi 1132 etseq. The chester and Sunderland, and chief justice
members of the commission were the pri- Herbert. Three were to form a quorum,
mate Sancroft (who never sat), Crewand  but the chancellor necessarily to be one.
Sprat, bishops of Durham and Rochester, Ralph, 929. The earl of Mulgrave was
the chancellor Jefferies, the earls of Ro- introduced afterwards.
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mission was to bridle the clergy, and silence the voice of pro-
testant zeal. The proeeedings against the bishop of London,
and other instances of hostility to the established religion, are
well known.

Elated by success and general submission, exasperated by
the reluctance and dissatisfaction of those on whom he had
relied for an active concurrence with his desires, the king
seems at least by this time to have formed the scheme of sub-
verting, or impairing as far as possible, the religious
establishment. He told Barillon, alluding to the
ecclesiastical commission, that God had permitted
all the statutes which had been enacted against the catholic
religion to become the means of its re-establishment.* DBut
the most remarkable evidence of this design was the collation
of Massey, arecent convert, to the deanery of Christ Church,
with a dispensation from all the statutes of uniformity and
other ecclesiastical laws, so ample that it made a precedent,
and such it was doubtless intended to be, for bestowing any
benefices upon members of the church of Rome. This dis-
pensation seems to have been not generally known at the
time. Burnet has stated the circumstances of Massey’s pro-
motion inaccurately; and no historian, I believe, till the pub-
lication of the instrument after the middle of the last century,
was fully aware of the degree in which the king had tram-
pled upon the securities of the established church in this
transaction.t

A deeper impression was made by the dismissal of
Rochester from his post of lord treasurer; so nearly
consequent on his positive declaration of adherence o iora
to the protestant religion, after the dispute held in oy
his presence at the king’s particular command, between di-

King's
scheme of
establizhing
popery,

* Mazure, ii. 130.

+ Henry Earl of Clarendon’s Papers,
il. 278. In Guteh's Collectanea Curi-
osa, vol. i. p. 287., we find not only this
licenee to Massey, but one to Obadiah
Walker, master of University College,
and to, two fellows of the same, and one
of Brazen-nose College, to absent them-
selves from chureh, and not to take the
oaths of supremacy and allegiance, or do
any other thing to which, by the laws
and statutes of the realm, or those of the

college, they are obliged. There is also,
in the same book, a dispensation for one
Sclater, eurate of Putney, and rector of
Esher, for using the common prayer, &e.
&e. Id. p. 290, These are in May, 1686,
and subscribed by Powis, the solicitor-
general. The attorney-general, Sawyer,
had refused ; as we learn from Reresby,
p- 133., the only contemporary writer,
perhaps, who mentions this very remark-
able aggression on the established
church,

q 3
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vines of both persuasions, that it had much the appearance of
a resolution taken at court to exclude from the high offices
of the state all those who gave no hope of conversion.®
Clarendon had already given way to Tyrconnel in the govern-
ment of Ireland ; the privy seal was bestowed on a catholic
peer, lord Arundel; lord Bellasis, of the same religion, was
now placed at the head of the commission of the treasury ;
Sunderland, though he did not yet cease to conform, made
no secret of his pretended change of opinion; the council
board, by virtue of the dispensing power, was filled with
those who would refuse the test; a small junto of ecatholies,
with father Petre, the king’s mnfesaur, at their head, took
the management of almost all affairs upon themselvest; men,
whose known want of principle gave reason to expect their
compliance, were raised to bishopries; there could be no
rational doubt of a concerted scheme to depress and discoun-
tenance the established church. The dismissal of Rochester,
who had gone great lengths to preserve his power and emo-
luments, and would in all probability have concurred in the
establishment of arbitrary power under a protestant sove-
reignf, may be reckoned the most unequivocal evidence of

% Les affaires

* The catholic lords, according to
Barillon, had represented to the king,
that nothing could be done with parlia-
ment 30 long as the treasurer eaballed
against the designs of his majesty.
James promised to dismiss him if he did
not change his religion. Mazure, ii. 170.
The queen had previously been rendered
his enemy by the arts of Sunderland,
who persuaded her that lord and lady
Itochester had favoured the king's inti-
macy with the countess of Dorchester,
in order to thwart the popish intrigue.
Id. 149. * On voit,” says Barillon on
the treasurer’s dismissal, * que la cabale
catholique a entidrement prevalu. On
s'attendoit depuis quelque temps & ce qui
est arrivét au comte de Rochester: mais
I'exéeution fait encore une nouvelle im-
pression sur les esprits,” P, 181, *

+ Life of James, 74. Barillon fre-
quently mentions this cabal, as having in
effect the whole conduct of affairs in
their hands. Sunderland belonged to
them ; but Jefferies, being reckoned on
the protestant side, had, 1 believe, very
little influence for at least the two latter

years of the king's reign.
de ce pays-ci,” says Bonrepos, in 1686,
“ ng roulent & présent que sur la reli-
gion. Le roi est absolument gouverné
par les catholiques. My lord Sunder-
land ne se maintient que par ceux-ci, et
par son dévouement i faire tout ce qu'il
croit étre agréable sur ce point, Il ale
secret des affaires de Rome.” Mazure,
il. 124. % On feroit ici,” says Barillon,
the same year, “ce que on fait en
France,” llth“ is, [ suppose, dragonner
et fusiller les I:Lréthuca.] “si I'on pouvoit
espérer de réussit.” P. 127,

t Rochester makes so very bad a
figure in all Barillon's correspondence,
that there really scems no want of can-
dour in this supposition. He was evi-
dently the most active co-operator in the
connexion of both the brothers with
France, and seems to have had as few
compunctious visitings, where the church
of England was not concerned, as Sun-
derland himself. Godolphin was too
much implicated, atleast by acquicscence,
in the counsels of this reign ; yet we find
him suspected of not wishing “ se passer
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the king’s intentions ; and from thence we may date the de-
cisive measures that were taken to counteract them.

It was, I do not merely say the interest, but the clear
right and bounden duty, of the prmc«e of ()r.uw:- to
watLh over the internal I]ﬂlltlﬂh of England, on ac-
count of the near connexion which his own birth
and his marriage with the presumptive heir had ereated. He
was never to be reckoned a foreigner as to this country, which,
even in the ordinary course of S'll(.'ﬂﬂ':.blﬂll, he mlﬂ,ht be called
to govern. From the time of his union with the princess
”&']:tr:,, he was the legltmnte and natural ;1"} of the w lug
party ; alien in all his sentiments from his two uncles, nei-
ther of whom, especm]f}r James, treated him with much
regard, on account merely of his attachment to religion and
.lhertv for he might have secured their affection by falling
into their plans. Before such differences as subsisted I]L=
tween these personages, the bonds of relationship fall asunder
like flax ; and William would have had at least the sanction
of many prec edents in history, if he had employed his influ-
ence to excite sedition against Charles or James, and to
thwart their administration. Yet his conduet appears to
have been merely defensive ; nor had he the remotest con-
nexion with the violent and factious proceedings of Shaftes-
bury and his partisans, He played a very dexterous, but
1;};]:tre11t]y very fair, game throughout the last years of
Charles ; never losing sight of the popular party, through
whom alone he could expect influence over England durmg
the life of his father-in-law, while he avoided any direet rup-
ture with the brothers, and every reasonable pretext for their
taking offence.

It has never been established h:-,r any reputable testimony,
though perpetually asserted, nor is it in the least degree pro-
bable, that William took any share in prompting the invasion
of Monmouth.* But it is nevertheless manifest that he

Prince of
Orange
alarmed,

enticrement de parlement, et i rompre
nettement avee le prinee d'Orange,”
Fox, Append. p. 60,

If Rochester had gone over to the
Romanists, many, probably, would have
followed : on the other hand, his steadi-
ness retained the wavering It was one

G

of the first great disappointments with
which the king met, But his dismissal
from the treasury created a sensiblealarm,
Dalrymple, 179,

* Lord Dartmouth wrote to say that
Fletcher told him there were good
grounds to suspect that the prinee, un-

4
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derived the greatest advantage from this absurd rebellion and
from its failure ; not only, as it removed a mischievous ad-
venturer, whom the multitude’s idle predilection had elevated
so high, that factious men would, under every government,
have turned to account his ambitious imbecility ; but as the
cruelty with which this unhappy enterprise was punished
rendered the king odious*, while the success of his arms
mspired him with false confidence, and neglect of caution.
Every nmnth, as it brought forth evidence of James’s arbi-
trary projects, increased the number of those who looked for
deliverance to the prince of Orange, either in the course of
succession, or by some special interference. He had, in faet,
a stronger motive for watching the councils of his father-in-
law than has generally been known. The king was, at his
accession, in his fifty- fifth year, and had no male children ;

derhand, encouraged the expedition, with
desgign to ruin the duke of Monmouth ;
and this Dalrymple believes, p. 186, Itis
needless to observe, that such subtle and
hazardous policy was totally out of Wil-
liam's character : nor is there much more
reason to believe what is insinuated by
James himself (Macpherson's Extracts,
p- 144, Life of James, ii. 34.), that
Sunderland had been in secret corre-
spondence with Monmouth ; unless in-
deed it were, as seems hinted in the latter
work, with the king's knowledge.

* The number of persons who suf-
fered the sentence of the law, in the
famous western assize of Jefferies, has
been differently stated ; but according to
a list in the Harleian Colleetion, n. 4689,
it appears to be as follows : at Winches-
ter one ( Mrs. Lisle) executed ; at Salis-
bury, none ; at Dorchester, 74 executed,
171 transported ; at Exeter, 14 executed,
7 transported ; at Taunton, 144 executed,
284 transported ; at Wells, 97 executed,
303 transported.  In all, 850 executed,
855 transported ; besides many that were
left in custody for want of evidence. It
may be observed, that the prisoners sen-
teneed to transportation appear to have
been made over to some gentlemen of
interest at court; among others to sir
Christopher Musgrave, who did not blush
to beg the grant of their unfortunate
countrymen, to be sold as slaves in the
colonies.

The apologists of James LI, have cn-

deavoured to lay the entire blame of
these cruelties on Jefferies, and to repre-
sent the king as ignorant of them. Roger
North tells a story of his brother's inter-
ference, which is plainly contradicted by
known dates, and the falschood of which
throws just suspicion on his numerous
ancedotes.  See State Trials, xi. 303.
Butthe king speaks with apparentappro-
bation of what he calls Jefferies’s cam-
paign, in writing to the prince of Orange
{ Dalrymple, 165.%; and I haveheard that
there are extant additional proofs of his
perfect acquaintanee with the details of
those assizes : nor, indeed, ean he be sup-
posed ignorant of them.  Jefferies himself,
before his death, declared that he had not
been half bloody enough for him by
whom he was employed. Burnet, 651.
(note to Oxford edition, vol. il.) The
king, or his biographer in his behalf]
makes a very awkward apology for the
execution of major Holmes, which is
shown by himself to have been a gross
breach of faith. Life of James, ii. 43.
It is unnecessary to dwell on what
may be found in every history ; the trials
of Mrs. Lisle, Mrs, Gaunt, and alderman
Cornish ; the former before Jefleries, the
two latter before Jones, his succescor as
chief justice of K. B., ‘a judge nearly as
infamous as the former, though not alto-
gether so brutal,  Both Mrs. Lisle's and
Cornish's convictions were without evi-
dence, and consequently were reversed
after the revolution. State Trials, vol. xi.
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nor did the queen’s health give much encouragement to ex-
pect them. Every dream of the nation’s voluntary return
to the church of Rome must have vanished, even if the con-
sent of a parliament could be obtained, which was nearly vain
to think of ; or if open force and the aid of France should
enable James to subvert the established religion, what had
the catholies to anticipate from his death, but that fearful re-
action which had ensued upon the accession of Elizabeth ?
This had already so much disheartened the moderate part of
their body that they were most anxious not to urge forward
a change, for which the kingdom was not ripe, and which
was so little likely to endure, and used their influence to pro-
mote a reconciliation between the king and prince of Orange,
contenting themselves with that free exercise of their worship
which was permitted in Holland.* But the ambitious priest-
hood who surrounded the throne had bolder projects. A
scheme was formed early in the king’s reign, to exclude the
princess of Orange from the suceession in favour of p, o e

her sister Anne, in the event of the latter’s conver- ﬁ:;ﬁ;ﬁ
sion to the Romish faith. The French ministers at ***

our eourt, Barillon and Bonrepos, gave ear to this hardy in-
trigue. They flattered themselves that both Anne and her
hushand were favourably disposed. But in this they were
wholly mistaken. No one could be more unconquerably fixed
in her religion than that princess. The king himself, ryecea vy
when the Dutch ambassador, Van Citers, laid be- "¢*"#
fore him a document, probably drawn up by some catholics
of his court, in which these audacious speculations were de-
veloped, declared his indignation at so eriminal a project.

* Several proofs of this appear in the
correspondence of Barillon, Fox, 135.
Mazure, ii. 22. The nuncio, M. d"Adda,
was a moderate man, and united with
the moderate eatholic peers, Bellasis,
Arundel, and Powes. Id. 127. This
party urged the king to keep on good
terms with the prince of Orange, and to
give way about the test. 1d. 184, 255.
They were disgusted at father Petre's
introduoetion into the privy council; 308,
353. DBut it bas ever been the misfor-
tune of that respeetable body to suffer
unjustly for the follies of a few. Barillon

admits very early in James's reign, that
many of them disliked the arbitrary pro-
ceedings of the court; “ils prétendent
ctre bons Angloeis, ¢'est-i-dire, ne pas
désirer que le roi d'Angleterre Gte d la
nation ses priviliges et ses libertés.”
Mazure, i. 404.

William openly declared his willing-
ness to concur in taking ofl the penal
laws, provided the test might remain,
Burnet, 694. Dalrymple, 184. Mazure,
ii. 216. 250. 346, James replied that he
must have all or nothing,  Id, 355,
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It was not even in his power, he let the prince afterwards
know by a message, or in that of [Lmrh'mwnt, according to
the principles which had been maintained in his own behalf,
to change the fundamental order of suecession to the crown.*
Nothing indeed can more foreibly paint the desperation of the
popish faction than their entertainment of so preposterous a
scheme. But it naturally increased the solicitude of William
about the intrigues of the English cabinet. It does not ap-
pear that any (llI‘EEt overtures were made to the prince of
Orange, except by a very few malecontents, till the embassy
of Dykve]t from the States in the sprmg of 1687, It was
overtares ot Willlam’s object to ascertain, through that minister,
tonents 1o the real state of parties in England. Such as.
Ormeee o surances as he carried back to Holland gave en-
couragement to an enterprise that would have been
equally injudicious and unwarrantable without them.t Danby,
Halifax, Nottingham, and others of the tory, as well as
whig factions, entered into a secret correspondence with the
prince of Orange ; some from a real attachment to the con-
stitutional limitations of monarchy ; some from a conviction
that, without open apostasy from the protestant faith, they
could never obtain from James the prizes of their ambition.
This must have been the predominant motive with lord
Churchill, who never gave any proof of solicitude about civil
liberty ; and his influence taught the princess Anne to dis-
tinguish her interest from those of her father. It was about
this time also that even Sunderland entered upon a mysteri-
ous communication with the prince of Orange; but whether
he afterwards served his present master only to betray hll]‘t,
as has been generally believed, or sought rather to propitiate,
by clalt{lestme prﬂfessmns, one who mlght in the course of
events become such, is not perhaps what the evidence already
known to the world will enable us to determine.t The

* Tdonotknow that this intrigue has  temps on ne désespére pas de trouver des
been brought to light before the recent moyens pour faire passer la couronne
valuable publication of M. Mazure, cer- sur la téte d'un heritier ecatholique. 11
tainly not with such full evidence. See faut pour cela venir & bout de beauconp
i. 417.; ii. 128, 160. 165. 167. 182. 188,  les choses qui ne sont encore que com-
192.  Barillon says to his master in one  mencées.”
place: —* Clest une matiére fort déli- + Burnet. Dalrymple. Mazure.
cate i traiter.  Je sais pourtant qu'on en { The correspondence began by an
parle au roi d"Angleterre; et quiavec le  affectedly obscure letter of lady Sunder-



Tases T1L] FROM HENRY VII. TO GEORGE II. Q35
apologists of James have often represented Sunderland’s
treacher}' as extending back to the commencement of this
reign, as if he had entered upon the king’s service with no
other aim than to put him on measures that would naturally
lead to his ruin. But the simpler hypothesis is probably
nearer the truth : a corrupt and artful statesman could have
no better prospect for his own advantage than the power and
l'lﬁpnl"ll‘ltj' of a government which he administered ; it wasa
conviction of the king’s incorrigible and infatuated atlhermwe
to designs which the rising spirit of the nation rendered ut-
terly infeasible, an apprehension that, whenever a free parlia-
ment should be ecalled, he nught experience the fate of
Strafford as an expiation for the sins of the erown, which
determined him to secure as far as possible his own indem-
nity upon a revolution that he could not have withstood.*
The dismissal of Rochester was followed up, at no great
distance of time, by the famous declaration for liberty pei4ration
of cnnsclence, suspending the execution of all penal i
laws concerning religion, and freely pardoning all
offences against them, in as full a manner as if each individual
had been named. He declared also his will and pleasure that
the oaths of supremacy and 'ﬂlegmnce, and the several tests
enjoined by statutes of the late reign, should no longer be

required of any one before his admission to offices of trust.

land to the prince of Orange, dated
March 7. 1687. Dalrymple, 187, The
meamnd‘ however, cannot be misunder-
stood. Sunderland himself sent a short
letter of compliment by Dykvelt, May
28., referring to what that envoy had to
communicate. Churchill, Nottingham,
Rochester, Devonshire, and others, wrote
also by Dykvelt. Halifax was in corre-
spondence at the end of 1686,

* Sunderland does not appear, by the
extracts from Barillon’s letters, published
by M. Mazure, to have been the adviser
of the king’s most injudicious measures.
He was united with the queen, who had
more moderation than her husband., It
is said by Barillon that both he and
Petre were against the proseeution of
the bishops, il.448. The king himself
ascribes this step to Jefferies, and seems
to glance also at Sunderland as its ad-

viser, Life of James, ii. 156, He speaks
more explicitly as to Jefferies in Mae-
pherson’s Extracts, 151.  Yet lord Cla-
rendon’s Diary, ir. 49,, tends to aequit
Jetferies. Probably the king had nobody
to blame but himself. One cause of
Sunderland’s eontinuance in the apparent
support of a policy which he knew to be
destructive was his poverty. He was in
the pay of France, and even importunate
for its money. Mazure,372. Dalrymple,
270. et post. Louis only gave him half
what he demanded. Without the blindest
submission to the king, he was every
moment falling ; and this drove him into
a step as injudicious as it was unprinei-
pled, his pretended change of religion,
which was not publicly made till June,
1688, though he had been privately re-
coneiled, it is said, (Mazure, ii. 463.)
more than a year before by father Petre.
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The motive of this declaration was not so much to relieve
the Roman ecatholies from }}uml and inmp'lcitating statutes,
(which, since the k]ngs accession and the judgment of the
court of king’s bench in favour of Hales, were virtually at an
end,) as by extending to the protestant dissenters the same
full measure of toleration, to enlist under the standard of
arbitrary power those who had been its most intrepid and
steadiest adversaries. It was after the prorogation of parlia-
ment that he had begun to caress that party, who in the first
months of his reign had endured a continuance of their
persecution.® But the clergy in general detested the non-
conformists hardly less than the papists, and had alwnys
abhorred the idea of even a parliamentary toleration. The
present declaration went much farther than the recognized
prerogative of dispensing with prohibitory statutes. Instead
of removing the []Ih"l'ulllt}' from individuals by letters patent,
it swept away at once, in effect, the solemn ordinances of
the legislature. There was, indeed, a reference to the future
concurrence of the two houses, whenever he should think it
convenient for them to meet ; but so expressed as rather to
insult, than pay respect to, their authority.t And no one
could help considering the declaration of a similar nature just
published in Scotland, as the best commentary on the present.
In that he suspended all laws against the Roman ecatholies
and moderate presbyterians, Dby his sov ereign authority,
prerogative royal, and abﬁﬂlute power, w hich all his ‘iul{]et‘ts
were to obey without reserve ;” and its whole tenor spoke, in
as unequivoeal language as his grandfather was accustomed
to use, his contempt of all pretended limitations on his will.
Though the constitution of Scotland was not so well balanced
as our own, 1t was notorious that the crown did not legally
possess an absolute power in that kingdom ; and men might
conclude that, when he should think it less necessary to ob-
serve some measures with his English subjects, he would
address them 1n the same strain.

* % This defection of those his majesty he hoped to do it in such a manner as
had hitherto put the greatest confidence wpot to disgust quite the church-man
in [Clarendon and Rochester], and the wneither.” Life of James, ii. 102,
sullen disposition of the church of Eng- t+ London Gazette, March 18. 1687.
land party in general, made him think it  Ralph, 945, .
necessary to reconcile another ; and yet § Ralph, 943. Mazure, ii. 207,
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Those, indeed, who knew by what course his favour was
to be sought, did not hesitate to go before, and light ., cecin
him, as it were, to the altar on which their country’s® freosr o0
liberty was to be the vietim. Many of the addresses which
fill the columns of the London Gazette in 1687, on occasion
of the declaration of indulgence, flatter the king with asser-
tions of his dispensing power. The benchers and barristers
of the Middle Temple, under the direction of the 1‘.-1'usﬁtute
Shower, were again foremost in the race of infamy.*  They
thank him ¢ for asserting his own royal prerogatives, the
very life of the law, and of their [Jmh*s-dnn ; which preroga-
tives, as they were given by God himself, so no power upon
earth could diminish them, but they must always remain
entire and inseparable from his royal person ; w hich preroga-
tives, as the addressers had studied to know, so they were
resolved to defend, by asserting with their lives and fortunes
that divine maxim, @ Deo rex, d rege lex.”t

These addresses, which, to the number of some hundreds,
were sent up from every description of persons, the tlLrg},
the non-conformists of all denominations, the grand juries,
the j Ju*«nres of the peace, the mr;mranum, the inhabitants of
towns, in consequence of the declaration, afford a singular
contrast to what we know of the prevailing dispositions of
the people in that year, and of their general abandonment
of the king’s cause before the end of the next. Those
from the clergy, indeed, disclose their ill-humour at the un-
constitutional indulgence, limiting their thanks to some pro-
mises of favour the king had used towards the established
church. But as to the rest, we should have cause to blush
for the servile hypoerisy of our ancestors, if there were not
good reason to believe that these addresses were sometimes
the work of a small minority in the name of the rest, and that

* [But these addresses from the Mid- Chaunecy, the historian of Hertfordshire,

was one.”

dle and Inner Temple, we are informed
by sir James Mackintosh,  from recent
examination of the records of those bo-
dies, do not appear to have been voted
by either. The former, eminent above
others for fulsome servility, is tradition-
ally said to be the clandestine produe-
tion of three of the benchers, of whom

Hist. of James 11, p. 177.]

1+ London Gazette, June 9. 1687.
Shower had been knighted a little before,
on presenting, as recorder of London, an
address from the grand jury of Middlesex,
thanking the Kking for his declaration.
Id May 12,
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the grand juries and the maglstra{'}' in general had bcon S0
garhlcd for the king’s pur poses in this year that they formed
a very inadequate representation of that great class from
which they ought to have been taken.* It was however very
natural that they should deceive the court. The catholics
were eager for that security which nothing but an act of the
legislature could afford ; and James, who, as well as his
minister, had a strong aversion to the measure, seems about
the latter end of the summer of 1087 to have made a sudden
change in his scheme of government, and resolved once more
to try the disposition of a parliament. For this purpose,
having dissolved that from which he could expect nothing
hostile to the church, he set himself to manage the election of
another in such a manner as to ensure his main object, the

security of the Romish religion.t
¢ His first care,” says his biographer Innes, ¢ was to purge
Now mode.  The corporations from that leaven which was in danger

ling of the
COrporations,

of corrupting the whole kingdom ;

s0 he appuiutml

certain regulators to inspect the conduct of several
borough towns, to correct abuses where it was practicable,
and where not, by forfeiting their charters, to turn out such

* London Gazette of 1687 and 1688,
passim.  Halph, 946. 368. These ad-
dresses grew more ardent after the queen’s
pregnancy became known. They were
renewed, of eourse, after the birth of the
prince of Wales. DBut searce any ap-
pear after the expected invasion was an-
nounced. The tories (to whom add the
dissenters) seem to have thrown off the
mask at once, and deserted the king
whom they had se grossly flattered, as
instantancously as parasites on the stage
desert their patron on the first tidings of
his ruin.

The dissenters have been a little
ashamed of their complinnee with the
declaration, and of their silence in the
popish controversy during this reign.
Neal, 755. 768.; and see Biog. Brit.
art, Alsop. The bhest excuses are, that
they had been so harassed that it was not
in human nature to refuse a mitigation of
suffering almost on any terms; that they
were by no means unanimous in their
transitory support of the eourt; and that
they gladly embraced the first offers of

an equal indulgence held out to them by
the chureh.

t “ The king, now finding that nothing
which had the least appearance of no-
velty, though never so well warranted by
the prerogative, would go down with the
people, unless it had the parliamentary
stamp on it, resolved to try if he could
get the penal laws and test taken off by
that authority.,” Life of James, ii. 134,
But it seems by M. Mazure's authorities,
that neither the king nor lord Sunder-
land wished to convoke a parliament,
which was pressed forward by the eager
catholics, i, 999, iii. 65. [The procla-
mation for a new parliament came out
Sept. 21. 1688. The king intended to
create new peers enough to insure the re-
peal of the test, Mazure, iii. 81.; butinti-
mates in his proclamation that he would
consent to let Roman eatholies remain
incapable of sitling in the lower house.
Id. 82, Iialph, 1010. But this very
proclamation was revoked in a few
days. ]
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rotten members as infected the rest. But in this, as in most
other cases, the king had the fortune to choose persons not
too well qualified for such an emp]ﬂ}rment, and extremely dis-
agreeable to the people ; it was a sort of motley council made
up of catholics and presbyterians, a composition which was
sure never to hold long together, or that could probably unite
in any method suitable to both their interests; it served
therefore only to increase the lmhlic odium by their too arbi-
trary ways of turning out and putting in ; and yet those who
were thus intruded, as it were, by force, hemg of the pres-
byterian party, were by this time become as little ineclinable
to favour the king’s intentions as the excluded members.” *
This endeavour to violate the legal rights of electors as
well as to take away other vested franchises, by new modelling
corporations through commissions granted to regulators, was
the most capital delinquency of the king’s government ; be-
cause it tended to preclude any reparation for the rest, and
directly attacked the fundamental constitution of the state.t
But, like all his other measures, it dis]ﬂﬂ}'ed not more ill-will
to the liberties of the nation than inability to overthrow them.
The catholics were so small a body, and so weak, especially
in corporate towns, that the whole effect produced lly the
regulators was to place mumm]n] power and trust in the
hands of the non-conformists, those precarious and unfaithful
allies of the court, whose resentment of past oppression, here-
ditary attachment to popular principles of government, and
inveterate abhorrence of popery, were not to be effaced by an
unnatural coalition. Hence, though they availed themselves,
and surely without reproach, of the toleration held out to them,
and even took the benefit of the scheme of regulation, so as
to fill the corporation of London and many others, they were,
as 18 confessed above, too much of Enghshmeu and protestants
for the purposes of the court. The wiser part of the church-
men made secret overtures to their party; and by assurances
of a toleration, if not also of a comprehension within the
Anglican pale, won them over to a hearty concurrence in the

* Life of James, p. 139, mortally bated the sectaries as enemies to
+ Ralph, 965, 966. The object was monarchy ; and they were irreconcilably
to let in the dissenters. This was evi-  adverse to all his schemes,
dently a desperate game : James had ever
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great project that was on foot.* The king found it necessary
to descend so much from the haughty attitude he had taken
at the outset of his reign, as personally to solicit men of rank
and local influence for their votes on the two great measures
of repealing the test and penal laws. The country gentlemen,
in their different counties, were tried with circular questions,
whether they would comply with the king in their elections,
or, if themselves chosen, in parliament. Those who refused
such a promise were erased from the lists of justices and
deputy-lieutenants.t  Yet his biographer admits that he
received little encouragement to proceed in the experiment
of a parliament®; and it is said by the French ambassador
that evasive answers were returned to these questions, with
such uniformity of expression as indicated an alarming degree
of concert.§

It is unnecessary to dwell on circumstances so well known
as the expulsion of the fellows of Magdalen Col-
lege.|| It was less extensively mischievous than
the new nmdelhng of corporations, but per]ﬂps a
more glaring act of deapntmn. For though the erown had
been accustomed from the time of the reformation to send
very peremptory commands to ecclesiastical foundations, and
even to fliqiwnse with their statutes at diseretion, with so little
resistance that few seemed to doubt of its prerogative 5 though
Elizabeth would probably have treated the fellows of any
college much in the same manner as James IL, if they had
proceeded to an election in defiance of her recommendation ;
yet the right was not the less clearly theirs, and the struggle.
of a century would have been thrown away, if James I1. was

A Fair of
Magdalen
College

* Burnet. Life of James, 169.

after baving suffered as many regulations
I’ Oyly's Life of Saneroft, i. 326. Lord

as were necessary for that purpose.  And

Halifax, as is supposed, published a
letter of advice to the dissenters, warning
them against a coalition with the court,
and promising all indulgence from the
church. Halph, 850. Somers Tracts,
viil. 50.

t+ Ralph, 967. Lonsdale, p el 1
is to be observed,” says t‘ne aut]mr of
this memoir, * that most part of the
offices in the nation, as justices of the
peace, deputy-licutenants, mayors, alder-
men, and freemen of towns, are filled
with Roman catholics and dissenters,

thus stands the state of this nation in
this month of September, 1688." P. 34,
Notice is given in the London Gazette
for December 11. 1687, that the lists of
justices and deputy-lieutenants would be
revised.

1 Life of James, 183.

§ Mazure, ii. 302,

[ The reader will find almost every
thing relative to the subject in that in-
mmpnmhla repertory, the State Trials,
xii. 1. ; also some notes in the Oxford
edition of Burnet.
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to govern as the Tudors, or even as his father and grand-
father had done before him.* And though Parker, bishop
of Oxford, the first president whom the ecclesiastical com-
missioners obtruded on the college, was still nominally a
protestant T, his successor Giffard was an avowed member of
the church of Rome. The college was filled with persons of
the same persuasion ; mass was said in the chapel, and the
established religion was excluded with a degree of open force
which entirely took away all security for its preservation in
any other place. This latter act, Eqpem'ﬂh, of the Magdalen
drama, in a still greater degree than the nomination of Massey
to the deanery of Christ Church, seems a decisive proof that
the king’s repeated promises of contenting himself with a
toleration of his own religion would have yielded to his
insuperable bigotry and the zeal of his confessor. We may
perhaps add to these encroachments upon the act of ullll{}l'mlt\.'
the design imputed to him of conferring the archbishopric of
York on father Petre ; yet there would have been difficulties
that seem insurmountable in the way of this, since, the
validity of Anglican orders not being acknowledged by the
church of Rome, Petre would not have sought consecration
at the hands of Sancroft; nor, had he done so, would the
latter have conferred it on him, even if the chapter of York
had gone through the indispensable form of an election.
The infatuated monarch was irritated by that which he
should have taken as a terrible warning, this resist- ;0
ance to his will from the university of Oxford. That ¢t ¥
sanctuary of pure unspotted loyalty, as some would say, that

* [Thisis the only ground to be taken
in the great ease of Magdalen College,
as in that of Francis, at Cambridge, a
little carlier ; for the precedents of dis-
pensing with college statutes by the
royal authority were numerouws. See
Ralph, 958. But it is one thing to do
an irregular aet, and another to enforce
it. A vindieation of the proceedings of
the ecclesiastical commission was pub-
lished, wherein it is said, that “ the le-
gislative power in matters ecclesiastical
was lodged in the king, and too ample
to be limited by uct of parliament.”
Id, 971.—1845.]

YOL. II. R

+ Parker’s Reasons for Abrogating the
Test are written in such a tone as to
make his readiness to abandon the pro-
testant side very manifest, even if the
common aneedotes of him should be ex-.
aggerated.

{ It seems, however, confirmed by
Mazure, ii. 390, with the addition, that
Petre, like a second Wolsey, aspired also
to be chancellor. The pope, however,
would not make him a bishop, against
the rules of the order of jesuits to which
he hclonﬁed Id. 241. James then tried,
through lord Castlemain, to get him a
eardinal's hat, but with as little success.
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sink of all that was most ‘a.lge(:t in *-aerv:hty, as less umrt}v
tongues might murmur, the university of U*ciurd, which had
but four short years back, by a solemn decree in convocation,

poured forth anathemas on all who had doubted the divine
right of monarchy, or asserted the prnlleg*es of subjects
against their sovereigns, which had boasted in its addresses
f)i an obedience without any restrictions or limitations, which
but recently had seen a known convert to popery, and a per-

son disqualified in other ways, installed by the Lhdpt(‘[’ without
any remonstrance in the tleal::ﬂy of Christ Church, was now
the scene of a firm though temperate ﬂ]]l)ﬂblllﬂll to the king’s
pnaltne {-ummmui, and soon after the willing instrument of
his ruin. In vain the pamphleteers, on the side of the court,

upbraided the clergy with their apostasy from the principles
they had so much vaunted. The imputation it was hard to
mpf-l but, if they could not retract their course without
shame, tlwv could not continue in it without destruction.®
They were driven to extremity by the order of May 4. 1688,

to read the declaration of indulgence in their churches.t This,
as 1s well known, met with grﬂat resistance, and, by induecing
the pnmate and six other bishops to present a annun to the
king against it, brought on that famous prosecution, which,
more pﬂrl‘m]l:_« than all his former actions, cost him the allegiance
of the Anglican church. The proceedings upon the trial of
those prelates are so familiar as to r{-qm'ﬂ- no particular
notice. What is most worthy of remark is, that the very
party who had most extolled the royal prerogative, and often
in such terms as if all limitations of it were only to subsist
at pleawm, became now the instruments of hrmn‘mg it down
within the compass and control of the law. If the king had

* Above twenty years together,” says
Slr Roger L'Estrange, perhaps himself a
disguised eatholie, in his reply to the
reasons of the clergy of the dincese of Ox-
ford against petitioning (Somers Tracts,
vili. 45.), “without any regard to the
nobility, gentry, and commonalty, our
clergy bave been publishing to the world
that the king can do greater things than
are dupn in his declaration ; but now the
scene 15 altered, and they are become
more concerned to maintmn their repu-

tation even with the commonalty than
with the king." See also in the same
volume, p. 19, % A remonstrance from
the church of England to both houses
of parliament.” 1685; and p. 145. “A
new test of the church of England's
loyalty ;™ both, especially the latter, bit-
terly reproaching her members for their
apostasy from former professions.

f Ralph, 952,

{ See State Trials, xii. 183, D'Oyly’s
Life of Saneroft, i, 250.



James IL] FROM HENRY VII. TO GEORGE IL 243

a right to suspend the execution of statutes by proclama-
tion, the bishops’ petition might not indeed be libellous, but
their disobedience and that nf the clergy could not be war-
ranted ; and the principal argument both of the bar and the
bench rested on the great question of that prer ogative.

The kmg, meantime, was blindly hurrying on at the insti-
gation of his own pride and bigotry, and of some ignorant
]}Ill_‘::tb, confident in the fancied obedience of the :hunh, and
in the hollow support of the dissenters, after all his wiser
counsellors, the catholic peers, the nuncio, perhaps the queen
herself, had grown sensible of the danger, and solicitous for
temporizing measures. He had good reason to perceive that
neither the fleet nor the army could be relied upon ; to cashier
the most rigidly protestant ﬂﬁ'll,LI“-q, to draft Irish troops into
the regiments, to place all important commands in the hands
of catholies, were difficult and even {ieapemte measures, which
rendered his designs more notorious, without rendering them
more feasible. It is among the most wturlishing parts of
this unhappy sovereign’s impolicy, that he sometimes neg-
lected, even offended, never steadily and sufficiently courted,
the wle ally that could by Ejﬂbhllnllh’ have m-upﬂmted in his
scheme of government. In his brother’s reign, James had
been the most obsequious and unhesitating servant of the
French king. Before his own accession, his first step was
to implore, thruugh Barillon, a continuance of that support
and protection, without which he could undertake nothing
which he had designed in favour of the catholics. He re-
ceived a present of 500,000 livres with tears of gratitude ;
and telling the ambassador he had not disclosed his reql
designs to his ministers, pressed for a striet alliance with
Louis, as the means of accomiﬂiﬂhing them.®* Yet, with a
strange inconsisteney, he drew off gradually from these pro-
fewuns, and not uvn]f,r kept on rather cool terms with France
during part of his reign, but sometimes played a double game
by treating of a league with Spain.

The secret of this uncertain policy, which has not been well
known till very lately, is to be found in the kmg’ B i
character. James had a real sense of the dignity {oeias
pertaining to a king of England, and much of the **

* Fox, App. 29.; Dalrymple, 107.; Mazure, i. 395. 433.
B 2
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national pride as well as that of his rank. He felt the
degradation of importuning an equal sovereign for money,
1'.'}1:1.'11 Louis gave less frequent]v and in smaller measure
than it was demanded. It is natural for a proud man not to
love those before whom he has abased himself. James, of
fr u-ml habits, and master of a great revenue, soon became
more indifferent to a French pension. Nor was he insensible
to the reproach of Europe, that he was grown the vassal of
France and had tarnished the lustre of the English erown.®
Had he been himself protestant, or his sul}]ect: catholie, he
would probably have given the reins to that jealousy of his
ambitious neighbour, which, even in his peculiar ecireum-
stances, restrained him from the most expedient course ;
I mean expedient, on the hypothesis that to overthrow the
civil and religious institutions of his people was to be the
main object of his reign. For it was idle to attempt this
without the steady co-operation of France; and those senti-
ments of dignity and independence, which at first sight appear
to do him honour, being without any cuusmtent magnanimity
of character, served only to accelerate his ruin, and confirm
the persuasion of his incapacity.t Even in the memorable

* Several proofs of this occur in the

that James made so few applications for
course of M. Mazure’s work., When the

his aid. His hope seems to have been

Duteh ambassador, Van Citers, showed
him a paper, probably forged to exasper-
ate him, but purporting to be written by
some catholies, wherein it was said that
it would be better for the people to be
vassals of France than slaves of the devil,
he burst out into rage. =*Jamais ! non,
jamais! je ne ferai rien qui me puisse
mettre au-dessous des rois de France et
d'Espagne. Vassal ! vassal de la France!”
s'éeria-t-il avec emportement. * Mon-
sieur! si le parlement avoit voulu, s'il
vouloit encore, j'aurois porté, je porte-
rois encaore la monarchie & un de consi-
dération qu'elle n'a jamais en sous aucune
des rois mes prédécesseurs, et votre ftat y
trouveroit peut-étre sa propre sécurité.’”
Vol. ii. 165. Sunderland said to Baril-
lon, “Le roi d'Angleterre se reproche
de ne pas étre en Europe tout ce qu'il
devoit étre; et souvent il se plaint que
le roi votre maitre n’a pas pour lui assez
de considération.” Id. 313. On the
other hand, Louis was much mortified

that by means of French troops, or troops
at least in his pay, he should get a foot-
ing in England ; and this was what the
other was too proud and jealous to per-
mit. © Comme le roi,” he said, in 1687,
“ne doute pas de mon affection et du
désir que jai de voir la réligion ecatho-
lique bien établic en Angleterre, il faut
croire qu'il se trouve assez de foree et
dautorité pour exfécuter ses desseins,
puisquil n'a pas recours 4 moi” P.
258.; also 174, 225. 320.

4+ James affected the same ceremonial
as the king of France, and received the
latter’s ambassador sitting and covered,
Louis only said, smiling, “Le roi mon
frére est fier, mais il aime assez les pis-
toles de France.” Mazure,i. 425. A more
extraordinary trait of James's pride is
mentioned by Dangeau, whom I quote
from the Quarterly Review, xiz. 470.
After his retirement to St. Germains, he
wore violet in court mourning ; which,
by etiquette, was confined to the kings
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year 1688, though the veil was at Ieucrth torn from his eves
on the verge of the precipice, and he Sl.ll.lﬂ’ht in trembling the
assistance he had slighted, his silly []lidL made him half
unwilling to be rescued and, when the French ambassador
at the Hague, by a bold manwuvre of diplomacy, asserted to
the States that an alliance already subsisted between his
master and the king of England, the latter took offence at
the unauthorised declaration, and cmnplamui privately that
Louis treated him as an inferior.® It is probable that a
more ingenuous policy in the court of Whitehall, by deter-
mining th(- king of France to declare war sooner on Hu]Lmd
‘L‘-’ﬁll]l] have prevented the ﬂpedltlun of the prince of Orange.t

The latter continued to receive strong assurances of attach-
ment from men of rank in England 5 l_mt wanted that direet
invitation to enter the kingdom with foree, which he required
both for his security mui his justification. No men who
tilnllﬂ‘]lt much about their (‘nuntl'\r”ﬁ interests or their own
W uultl be Ims,t'n,r n v{-uturmg on so awful an enterprise.  The
punishment and i ignominy of treason, the reproach of history,
too often the sworn slave of fortune, awaited its failure.
Thus Halifax and Nottingham found their conscience or their

courage unequal to the erisis, and drew back from the hardy

of France. The courtiers were a little
astonished to see solem geminum, though
not at a loss where to worship, Louis,
of eourse, had too much magnanimity to
express resentment.  But what a picture
of littleness of spirit does this exhibit in
& wretehed pauper, whoeould only escape
by the most contemptible insignificance
the charge of most ungrateful insolence !

* Mazure, iii. 50. James was so much
out of humour at 12" Avaux's interference,
that he asked his confidants,  if the ktug
of France thought he could treat him
like the eardinal of Furstenburg,” a crea-
ture of Louis X1V, whom he bad set up
for the electorate of Cologne. Id. 69,
He was in short so much displeased with
his own ambassador at the Hague, Skel-
ton, for giving into this declaration of
¥ Avaux, that he not only recalled, but
sent him to the Tower. Burnet is there-
fore mistaken, p. 768., in believing that
there was actually an alliance, though it
was very natural that he should give
credit to what an ambassador asserted in

a matter of such importance. In fact, a
treaty was signed between James and
Louis, Sept. 13., by which some French
ships were to be under the former's
orders, Mazure, iii. 67.

+ Louis continued to find money,
though despising James and disgusted
with him, probably with a view to his
own grand interests.  He should, never-
theless, have declared war against Hol-
land in October, which must have put a
stop to the anmament.  But he had dis-
covered that James with extreme mean-
ness had privately offered, about the end
of September, to join the allianee against
him as the only resource, This wretehed
action is first brought to light by M. Ma-
zure, iii. 104, He excused himsell to the
king of France by an assurance that he
was not acting sincerely towards Holland.,
Louis, though he gave up his intention
of declaring war, behaved with great
magnanimity and compassion towards
the falling bigot.

R 3
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Invitation  Conspiracy that produced the revolution.* Nor,
nenelst " perhaps, would the seven eminent persons, whose
Orange.

names are subseribed to the invitation addressed on
the 30th of June, 1688, to the prince of Orange, the earls of
Danby, &rhrewalmrv and Devonshire, lord Lumley, the bishop
of London, Mr. Henn’ Sidney, and admiral Russell, have
committed themselves so far, if the recent birth of
a prince of Wales had not made some measures of
foree ab-uulutelv necessary for the common interests
of the nation and the prince of Urauge.f It cannot be said
without absurdity, that James was gmltv of any offence in
becoming father of this child ; yet it was endﬂml} that which
rendered his other offences ]IIl‘X])]"ibIE. He was now con-
siderably advanced in life ; and the decided resistance of his
suhiect-& made it improbable that he could do much essential
injury to the established constitution during the remainder of
it. The mere certainty of all reverting to a protestant heir
would be an effectnal gmrantee of the Anglican church. But
the birth of a son to be nursed in the nlmfmnuf-; bigotry of
Rome, the prospect of a regency under the queen, so deeply
nnphmtul, according to common report, in the schemes of
this reign, made every L]ﬂncrer appear more terrible. From
the moment that the queen’s pregnancy was announced, the
catholies gave way to enthusiastic unrepressed exultation ;
and, by the confidence with which they pmphe:md the birth
of an he:r, furnished a pretext for the suspicions which a dis-
appointed people began to entertain.f These suspicions were
very genmdl they extended to the highest ranks, and are a
conspicuous instance of that ]'.anJu{hce which is chiefly founded
on our wishes. Lord Danby, in a letter to W lliam, of
March 27., insinuates his doubt of the queen’s pregnancy.

After the child’s hirth, the seven subseribers to the association

Birth of the
wrince of
Walies

* Halifax all along discouraged thein-
vasion, pointing out that the king made
no progress in his schemes.  Dalrymple,
passim. Nottingham said he would keep
the seeret, but could not be a party to a
treasonable undertaking (1d. 228. Bur-
net, 764.); and wrote as late as July to
advise delay and caution. Notwith-
standing the splendid success of the oppo-
site counsels, it would be judging too

servilely by the event not to admit that
they were tremendously hazardous.

+ The invitation to William seems to
have been in debate some time before the
prince of Wales's birth; but it does not
follow that it would have been despatched
if the queen had borne a daughter; nor
do 1 think that it should have been.

{ Ralph, 980. Mazure, ii, 367.
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lnutm;:: the prince to come over, and p]wlgmg themselves to
join imn, say that not one in a thousand believe it to be the
queen’s; lord Devonshire separately held language to the
same effect.*  The princess Anne talked with llttIL restraint
of her suspicions, and made no scruple of imparting them to
her sister.t Though no one can hesitate at present to ac-
knowledge that the prince of Wales’s legitimacy is out of all
qm_stmu, thu‘e was enough to raise a reasonable apprehension
in the presumptive heir, that a party not really very scrupu-
lous, and through religious animeosity supposed to be still less
so, had been induced by the undoubted prospect of Ml\'d:ltage
to draw the king, who had been wholly their slave, into one
of those frauds which bigotry might call pious. I

The great event however of what has been emphatically
denominated in the language of our public acts the Glorious
Revolution stands in need of no vulgar credulity, no
mistaken pr‘tgudue, for its support. It can uu]y
rest on the basis of a liberal theory of government,
which looks to the public good as the great end for which
positive laws and the constitutional order of states have
been instituted. It cannot be defended without rejecting the
slavish principles of absolute Gbl:'{liLﬂL'E, or even that pretended
modification of them which undgmea some extreme case of
intolerable tyranny, some, as it were, lunacy of despotism, as
the only plea and palliation of resistance. Doubtless the ad-
ministration of James L1, was not of this nature. Doubtless
he was not a Caligula, or a Commedus, or an Ezzelin, or a
Galeazzo Sforza, or a Christiern II. of Denmark, or a
Charles IX. of France, or one of those almost innumerable

Justiee and
necessity of
the Revolu-
Liomn,

* Dalrymple, 216, 228. The prince
was urged in the memorial of the seven
to declare the fraud of the queen’s preg-
nancy to be one of the grounds of his
expedition.  He did this: and it is the
only part of his declaration that is false.

1 State Trials, xii. 151, Mary put
some very sensible questions to her sister,
which show her desive of reaching the
truth in so important a matter, They
were answered in a style which shows
that Aune did pot mean to lessen her
sister's suspicions. Dalrymple, 305. Her
conversation with lord Clarendon on this

subject, after the depositions had been
taken, is a proof that she had made up
her mind not to be convinced. Henry
Earl of Clarendon's Diary, 77. 79. State
Trials, ubi supri.

{ M. Mazure has collected all the pas-
sages in the letters of Barillon and Bon-
repos to the court of France relative to
the queen’s pregnancy, ii. 366.; and those
relative to the hirth of the prince of
Wales, p. 547. It is to be observed that
this took place more than a month before
the time expected.

n 4
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tyrants whom men have endured in the wantonness of un-
limited power. No man had been d:*prn ed of his liberty by
any IHLgﬂ.l warrant. No man, except in the single though

very important instance of Magdalen College, had been l.ll"-

pmk*d of his property. I must :i.]'au add that the government
of James II. will lose little by comparison with that of his
father. The judgment in favour of his prerogative to dis-
pense with the test, was far more according to received no-
tions of law, far less inim*iuus and unconstitutional, than
that which gave a sanction to ahlp—munev The injunction
to read the declaration of indulgence in churches was less
offensive to serupulous men than the similar command to read
the declaration of Sunday sports in the time of Charles L.
Nor was any one ]nmmhpd for a refusal to comply with the
one ; while the prisons had been filled with those who had
d:aulw}etl the other. Nay, what is more, there are much
stronger presumptions of the father’s than of the son’s in-
tention to lay aside pmlmumlta, and set up an avowed des-
potism. It is indeed amusing to observe that many, who
scarcely put bounds to their eu]ngma of Charles 1., have been
content to abandon the cause of one who had no faults in his
public conduct but such as seemed to have come by inherit-
ance. The characters of the father and son were very closely
similar 3 both proud of their judgment as well as their station,
and still more obstinate in their understanding than in their
purpose ; both scrupulously conscientious in certain great
points of conduct, to the sacrifice of that power which they
had preferred to every thing else; the one far superior in
relish for the arts and for pﬁllte letters, the other more dili-
gent and indefatigable in business ; the father exempt from
those vices of a court to which the son was too long addicted ;
not so harsh ller!n]}s or prone to severity in his temper, iu:l:
inferior in general sincerity and adherence to his word. They
were both equally unfitted for the condition in which they
were meant to stand —the limited kings of a wise and free
people, the chiefs of the English commonwealth.

The most plausible argument against the necessity of so
violent a remedy for public grievances as the abjuration of
a]leg]anfe to a reigning sm’ere:gn, was one that misled half
the nation in that age, and is still sometimes insinuated by
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those whose pity for the misfortunes of the house of Stuart
appears to predominate over every other sentiment which the
history of the revolution should excite. It was alleged that
the constitutional mode of redress by parliament was not
taken away ; that the king’s attempts to obtain promises of
support from the electors and probable lepreqentatlwq showed
his intention of m]lmg one ; that the writs were in fact
ordered before the prince of Orange’s expedition ; that after
the invader had reached London, James still offered to refer
the terms of reconciliation with his people to a free par-
liament, though he could have no hu]w of evading any that
might be proposed ; that by reversing illegal uulrﬁ'un-utu by
Jmm]lmu‘ unconstitutional dl&]‘.lﬁl'.l"i"l.tlmlb, I:n,' lembtﬂtmg those
who had been unjustly tll»«pﬂbwwwd by ]muh]mlg wicked
advisers, above all, by passing statutes to restrain the excesses
and cut off the [L-‘mﬂ'm ous ]:nleu:-gal;we'a of the monarchy, (as
efficacious, or more so, than the bill of rights and other mea-
sures that followed the revolution,) all vk of ‘arhitrar y power,
or of injury to the established religion, might have been pre-
vented, without a violation of that hemdltm} right which was
as fundamental in the constitution as any of the subject’s
privileges. It was not necessary to enter upon the delicate
pmhlem of absolute non-resistance, or to deny that the con-
servation of the whole was paramount to all’ positive laws.
The question to be proved was, that a regard to this general
safety exacted the means employed in the revolution, and
constituted that extremity which could alone justify such a
deviation from the standard rules of law and religion.

It is evidently true that James had made very little pro-
gress, or rather experienced a signal defeat, in his endeavour
to place the professors of his own religion on a firm and
honourable basis. There seems the strongest reason to believe,
that far from reaching his end through the new parliament,
he would have experienced those warm assaults on the ad-
ministration, which generally distinguished the house of com-
mons under his father and brother. But, as he was in no
want of money, and had not the temper to endure what he
thought the language of republican faction, we may be equally
sure that a short and angry session would have ended with a
more decided resolution on his side to govern in future with-
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out such impraecticable counsellors. The doctrine imputed of
old to lord Strafford, that, after trying the good-will of par-
liament in vain, a king was absolved from the legal maxims
of government, was always at the heart of the Stuarts. His
AUy Was nuimerous, accor dmg at least to English notions ;
he had already begun to fill it with popish officers and soldiers;
the militia, though less to be depended on, was under tlm
command of lord and deputy lieutenants carefully selected ;

above all, he would at the last have recourse to me::e, :uul
though the e\permlent of bringing over French troops was
very “hazardous, it is difficult to say that he might not have
succeeded, with all these means, in preventing or putting
down any concerted insurrection. But at least the renewal
of civil bloodshed and the anarchy of rebellion seemed to be
the alternative of slavery, if William had never earned the
just title of our deliverer. It is still more evident that, after
the invasion had taken place, and a general defection had ex-
hibited the king’s inability to resist, there could have been no
such compromise as the tories fundI} expected, no legal and
peaceable settlement in what they called a free par]mmﬂut
leaving James in the real and recngmzed possession of his
constitutional prerogatives. Those who have grudgenl Wil-
liam III. the laurels that he won for our service are ever
prone to insinuate, that his unnatural ambition would be con-
tent with nothing less than the crown, instead of returning to
his country after he had convinced the king of the error of
his counsels, and obtained securities for the mhgmrn and liber-
ties of ]:.nf_j*md The hazard of the enterprise, and most
hazardous it truly was, was to have been his ; the profit and
advantage our own. I do not know that W llham absolutely
expected to place himself on the throne ; because he could
hardly anticipate that James would so precipitately abandon
a kingdom wherein he was acknowledged, and had still many
ad_herents. But undoubtedly he must, in consistency with
his magnammﬂus designs, have determined to place Lng]dud
in its natural station, as a party in the great alliance against
the power of Louis XIV. To this one object of securing the
liberties of Europe, and chiefly of his own country, the whole
of his heroic life was directed with undeviating, undisheartened
firmness. He had in view no distant prospect, when the entire
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succession of the Spanish monarchy would be claimed by that
insatiable prince, whose renunciation at the treaty of the
Pyrenees was already maintained to be invalid. Against the
present aggressions and future schemes of this neighbour the
league of Augsburg had just been concluded. England, a
free, a protestant, a maritime kmgtlmn, would, in her natural
position, as a rival of France, and deeply concerned in the
independence of the Netherlands, become a leading member
of this confederacy. But the sinister attachments of the
house of Stuart had long diverted her from her true interests,
and rendered her councils disgracefully and treacherously
subservient to those of Louis. It was therefore the main
object of the prince of Urnug‘q, to strengthen the alliance
by the vigorous co-operation of this kingdom ; and with no
other view, the emperor, and even the pope, Ihu] abetted his
undertaking. But it was uu]m-,slhh, to imagine that James
would hwe come with sincerity into measures so repugnant
to his predilections and interests.  What better could be ex-
pected than a recurrence of that false and hollow system
which had betrayed Europe and dishonoured ]:.n.g,rldml under
Charles II.; or rather, would not the sense of injury and
thraldom have inspired still more deadly aversion to the cause
of those to whom he must have aseribed his humiliation?
There was as little reason to hope that he would abandon the
long-cherished schemes of arbitrary power, and the sacred
interests of his own faith. We must remember that, when
the adherents or apologists of James II. have spoken of him
as an unfortunately mlsgu:ded prince, they have insinuated
what neither the notorious history of those times, nor the
moere seeret information since brought to light, will in any
degree confirm. It was indeed a strange excuse for a king
of such mature years, and so trained in the most diligent
attention to business. That in some particular instances he
acted under the influence of his confessor, Petre, is not un-
likely 3 but the general temper of his administration, his
notions of government, the objects he had in view, were per-
fectly his own, and were pursuf'd rather in spite of much
dissuasion and many warnings, than through the suggestions
of any treacherous counsellors.

Both with respect therefore to the prince of Orange and to



252 CONSTITUTIONAL HISTORY OF ENGLAND [Cmar. XIV.

the English nation, James II. was to be considered as an
enemy whose resentment could never be 1ppﬂ~aul, and whose
power consequently must be wholly taken away. It is true
that, if he had remained in Englaml, it would have been ex-
trvuieh' difficult to deprnt, him of the nominal sove riirrntv
But in this case, the prince of Orange must have been in-
vested, by some course or other, with all its real attributes.
He umluuhted]v intended to remain in this country; and
could not otherwise have preserved that entire ascendancy
which was necessary for his ultimate purposes. The I\mg
could not have been permitted, with any common prudence,
to retain the choice of his miuiqtcrq, or the command of his
army, or his negative voice in laws, or even his |u=rw:n'1|
lllu-rrv- by which I mean, that his guards must have been
either Dutch, or at least appointed lnf the prince and 1}-11]11-
ment. Less than this it would have been childish to require 3
and this would not have been endured by any man even of
James’s spirit, or by the nation, when the re-action of loyalty
should return, without continued efforts to get rid of an
arrangement far more revolutionary and subversive of the
established monarchy than the king’s deposition.
In the revolution of 1688 there was an unusnal combina-
SR tion ﬂ:t favouring r:.lrcunmtances‘, and some uf" the
ercum: — ost important, such as the king’s sudden flight,

slances ab-

tending the ot within prior caleulation, which render it no pre-

cedent for other times and occasions in point of ex-
pediency, whatever it may be in point of justice. Resistance
to tyranny by overt rebellion ineurs not only the risks of
failure, but those of national nnpm'prﬁhmrnt and t:unfumcm,
of vindictive rLt'l]ﬂtmu, and such nggrea:lum (l]Ei"Ildl}'s inevi-
table) on private right and liberty as render the name of
revolution and its adherents odious. Those, on the other
hand, who call in a powerful neighbour to protect them from
dﬂmestxc oppression, may too often expect to realise the horse
of the f'lh]e, and endure a suh]ectmn more severe, permanent,
and ignominious, than what they shake off. But the revolu-
tion effected by William IIL. united the independent charac-
ter of a national act with the regulanty and the coercion of
anarchy which belong to a military invasion. The United
Provinces were not such a foreign potentate as could put in
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jeopardy the mde]}endence of England ; nor could his army
have maintained itself against the 1[1{]1[]"ltlﬂ11'~ of the kingdom,
though it was sufficient to repress any turbulence that would
naturally attend so extraordinary a erisis. Nothing was done
by the nmltltudt‘ : no new men, either &.ﬂhlmn or dema-
gogues, had their ta]t-ut-a brought forward by this rapid and
pacific revolution ; 1t cost no blood, 1t violated no right, it
was hardly to be traced in the course of justice; the formal
and exterior character of the monarchy remained nearly the
same in so complete a regeneration of its spirit.  Few nations
can hope to ascend up to the sphere of a Just and honourable
liberty, especially when long use has made the track of obe-
dience familiar, and they have learned to move as it were
only by the clank of the chain, with so little toil and hard-
ship.  We reason too exclusively from this peculiar instance
of 1088, when we hail the fearful struggles of other revo-
lations with a sanguine and confident sympathy. Nor is the
only error upon this side. For, as if the inveterate and
cankerous ills of a commonwealth could be extirpated with
no loss and suffering, we are often prone to abandon the
popular cause in agitéte.tl nations with as much fickleness as
we embraced it, when we find that intemperanee, irregularity,
and confusion, from which great revolutions are very seldom
exempt. These are indeed so much their usual attendants,
the re-action of a self-deceived multitude is so probable a con-
sequence, the gener'ﬂ prospect of success in most cases so
precarious, that wise and good men are more likely to hesitate
too long, than to rush forward too eagerly. Yet, < whatever
be the cost of this noble liberty, we must be content to pay it
to Heaven.”*

It is unnecessary even to mention those circumstances of
this great event, which are minutely known to almost all my
readers. They were all emmently favourable in their effect to
the reL{enemnun of our constitution ; even one of temporary
inconvenience, namely, the return of James to London, after
his detention by the fishermen near Feversham. This, as
Burnet has observed, and as is easily demonstrated by the
writings of that time, gave a different colour to the state of

* Montesquien,
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affairs, and raised up a party which did not before exist, or
at least was too disheartened to show itself.* His first de-
sertion of the kingdom had disgusted every one, and might
be construed into a voluntary cession, But his return to as-
sume again the government put William under the necessity
of using that intimidation which awakened the mistaken sym-
pathy of a generous people. It made his subsequent ﬂwht
though certainly not what a man of courage enough to give
his hettLr ]udgment free pr would have chosen, appear ex-
cusable and defensive. It brought out too glaringly, I mean
for the satisfaction of prejudiced minds, the undeniable fact,
that the two houses of convention iiepnsed and expelled their
sovereign. Thus the great schism of the Jacobites, though it
must otherwise have existed, gained its chief strength ; ﬂml
the rev ﬂ]lltmxl to which at the outset a coalition of \'.IHU": and
tories had culmpued, became, 1n 1ts final result, in the Eetth&
ment of the erown upon William and Mary, almost entirely
the work of the former party.

But while the position of the new government was thus
rendered less secure, by narrowing the basis of public
opimion whereon it stood, the liberal pr inciples of policy
which the whigs had espoused became incompar a]}]} more
powerful, and were necessarily involved in the continuance of
the revolution settlement. The ministers of William IIL and
of the house of Brunswick had no choice but to respect and
countenance the doctrines of Locke, Hoadley, and Molesworth.

* Some short pamphlets, written at
this juncture to excite sympathy for the
king, and disapprobation of the course
pursucd with respect to him, are in the
Somers Collection, vol. ix. But this
force put upon their sovereign first
wounded the consciences of Saneroft and
the other bishops, who had hitherto done
as much as in their station they well
could to ruin the king's cause and para-
Iyse his arms.  Several modern writers
have endeavoured to throw an interest
about James at the moment of his fall,
either from a lurking predilection for all
legitimately erowned heads, or from a
notion that it becomes a generous his-
torian to exeite compassion for the un-
fortunate. There can be no objection to

pitying James, if this feeling is kept un-
mingled with any blame of those who
were the instruments of his misfortune.
It was highly expedient for the good of
this country, because the revolution set-
tlement could not otherwise be attained,
to work on James's sense of his deserted
state by intimidation; and for that pur-
pose the order conveyed by three of his
own subjects, perhaps with some rudeness
of manner, to leave Whitehall, was neces-
sary, The drift of several accounts of
the revolution that may be read is to hold
forth Mulgrave, Craven, Arran, and Dun-
dee to ardmiration, at the expense of Wil-
liam and of those who achieved the great
eonsolidation of English liberty.
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The assertion of passive obedience to the crown grew ob-
noxions to the crown itself. Our new line of sovereigns
scarcely ventured to hear of their hereditary right, and
dreaded the cup of flattery that was drugged with poison.
This was the greatest change that affected our monarchy by
the fall of the house of Stuart. The laws were not so mate-
rially altered as the spirit and sentiments of the people.
Hence those who look only at the former have been prone to
underrate the nmgmtu{lo of this revolution. The fundamental
maxims of the constitution, both as they regard the king and
the subject, may seem nemlv the same ; hut the dl‘a]]ﬂﬂtlﬂ!l
with which I:lw} were received and interpreted was entirely
different.

It was in this turn of feeling, in this change, if I may so say,
of the heart, far more than in any positive statutes ;.
and improvements of the law, that I consider the %7 o
revolution to have been eminently conducive to our
freedom and I}rﬂﬂsperit} Laws and statutes as remedial, nay,
more closely limiting the prerogative than the hill of rIrrhh
and act of settlement, might puasﬂ}l} have been uht.nnm!
from James himself, as the price of his continuance on the
throne, or from his family as that of their restoration to it.
But what the revolution did for us was this; it broke a
spell that had charmed the nation. It cut up by the roots
all that t]w—:)rv of indefeasible rlght of p*uwmmmt preroga-
tive, which had put the crown in continual opposition to the
people. A contention had now subsisted for five hundred
years, but ;}mtivuhl]y during the last four reigns, against the
aggressions of arbitrary power. The sovereigns of this
country had never patiently endured the control of parlia-
ment ; nor was it natural for them to do so, while the two
houses of parliament appearﬂl historically, and in legal lan-
guage, to derive their existence as well as privileges from
the crown itself. The:, had at their side the pliant lawyers,
who held the prerogative to be uncontrollable by statutes, a
doctrine of itself destructive to any scheme of reconciliation
and compromise between the king and his subjects 3 they had
the churchmen, whose casuistry denied that the most intoler-
able tyranny could excuse resistance to a lawful government,
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These two propositions could not obtain general acceptation
without rendering all national liberty precarious.

It has been always reckoned among the most difficult
problems in the practical science of government, to combine
an hereditary monarchy with security of freedom, so that
neither the ambition of kings shall undermine the people’s
rights, nor the jealousy of the people overturn the throne.
Luwland had already experience of both these mischiefs.
Aml there seemed no prospect before her, but either their
alternate recurrence, or a final submission to absolute power,
unless by one great effort she could put the meonarchy for
ever beneath the law, and reduce it to an integrant Pﬂ‘rtlﬂll
instead of the primary source and prlnmp]e of the constitu-
tion. She must reduce the favoured maxim, * A Deo rex,
a rege lex ;” and make the crown itself appear the creature
of the law. But our ancient monarchy, strong in a posses-
sion of seven centuries, and in those high and paramount
prerogatives which the consenting testimony of lawyers and
the submission of parliaments had recognized, a monarchy
from which the house of commons and every existing peer,
thongh not per'nnpa the aristocratic order itself, dern ed its
participation in the legislature, could not be bent to the re-
publican theories which have been not very successfully
attempted in some modern codes of constitution. It could
not be held, without breaking up all the foundations of our
]m]m' that the monarchy emanated from the parliament, or,
in any historical sense, from the people. But by the revolu-
tion and by the act of settlement, the rights of the actual
monarch, of the reigning family, were made to emanate from
the parliament and the people. In technical language, in
the grave and respectful theory of our {:un%tliutmn, the crown
is still the fountain from which law and justice spring forth.
Its prerogatives are in the main the same as under the
Tudors and the Stuarts; but the right of the house of
Brunswick to exercise them can only be deduced from the
convention of 1688.

The great advantage therefore of the revolution, as I
would explicitly affirm, consists in that which was reckoned
its reproach by many, and its misfortune by more; that it
broke the line of succession. No other remedy could have
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been found, according to the temper and prejudices of those
times, against the unceasing conspiracy of power. But when
the very tenure of power was conditional, when the crown,
as we may say, gave recognizances for its good behaviour,
when any violent and concerted aggressions on public liberty
would have ruined those who could only resist an inveterate
faction by the arms which liberty put in their hands, the
several parts of the constitution were kept in cohesion by a tie
far stronger than statutes, that of a common interest in its
preservation. The attachment of James to popery, his in-
fatuation, his obstinacy, his pusillanimity, nay even the death
of the duke of Glocester, the life of the prince of Wales,
the extraordinary permanence and fidelity of his party, were
all the destined means through which our present grandeur
and liberty, our dignity of thinking on matters of govern-
ment, have been perfected. Those liberal tenets, which at
the era of the revolution were maintained but by one deno-
mination of English party, and rather perhaps on authority
of not very g{md premilents in our hiscory than of sound
general reasoning, became in the course of the next genera-
tion almost equally the creed of the other, whose long exclu-
sion from government taught them to solicit the people’s
favour ; and by the time that Jacobitism was extinguished
had pas::cd into received maxims of English polities. None
at least would care to call them in question within the walls
of parliament ; nor have their opponents been of much credit
in the paths of literature.  Yet, as since the extinction of the
house of Stuart’s pretensions, and other events of the last
half century, we have seen those exploded doctrines of inde-
feasible hereditary right revived under another name, and
some have been willing to misrepresent the transactions of
the revolution and the act of settlement as if they did not ab-
solutely amount to a deposition of the reigning sovereign, and
an election of a new dynasty by the representatives of the nation
in parhiament, it may be proper to state precisely the several
votes, and to point out the impossibility of reconciling them
to any gentler construction.

The lords spiritual and temporal, to the number of about
ninety, and an assembly of all who had sat in any of Proceedings
king Charles’s parliaments, with the lord mayor and vention.

YOL. II. s
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fitty of the common council, requested the prince of Orange
to take upon him the administration after the king’s
second flight, and to issue writs for a convention in the usual
manner.* This was on the 26th of December ; and the
convention met on the 22d of January. Their first care was
to address the prince to take the administration of affairs and
disposal of the revenue into his hands, in order to give a kind
of parliamentary sanction to the power he already exercised.
On the 28th of January the commons, after a debate in
which the friends of the late king made but a faint opposi-
tiont, came to their great vote : That king James 11. having
endeavoured to subvert the constitution of this kingdom, h'.,r
breaking the original contract between king and ]H‘{?p](‘ and
by the advice of jesuits and other w icked persons having
violated the fundamental laws, and having withdrawn himself
out of the kingdom, has abdicated the government, and that
the throne is thereby vacant. r1]1::1,." resolved nn-slmnmush*
the next day, that it hath been found by experience incon-
sistent with the safety and welfare of this protestant kingdom
to be governed by a popish prince. This vote was a
remarkable triumph of the whig party, who had contended
for the exelusion bill ; and, on account of that endeavour to
establish a principle which no one was now found to contro-
vert, had been subjected to all the insults and reproaches of

* Parl. Hist, v. 26. The former ad- t [It appears by some notes of the

dress on the king’s first quitting London,
signed by the peers and bishops, who met
at Guildhall, Dec. 11., did not, in express
terms, desire the prince of Orange to as-
sume the government, or to call a parlia-
ment, though it evidently tended to that
result, censuring the king and extolling
the prince’s conduct. Id. 19. It was
signed by the archbishop, his last public
act. Burnet has exposed himself to the
lash of Ralph by stating this address of
Dee.11. incorrectly. [The prince issued
two proclamations, Jan, 16, and 21, ad-
dressed to the soldiers and sailors, on
which Ralph comments in his usual in-
vidious manner. They are certainly
expressed in a high tone of sovereignty,
without the least allusion to the king, or
to the request of the peers, and some
phrases might give offence to our law-
yers. Ralph, ii, 10. —1845.]

debate in the convention, published in
the Hardwicke Papers, i, 401., that the
vote of abdieation was carried with only
three negatives, The tide ran too high
for the tories, though some of them
spoke ; they recovered their spirits after
the lords’ amendments.  This account of
the debate is remarkable, and clears up
much that is obseure in Grey, whom the
Yarliamentary History has copied. The
declaration of right was drawn up rather
hastily, Serjeant Maynard, as well as
younger lawyers, pressing for no delay
in filling the throne. I suppose that
the wish to sereen themselves under the
statute of Henry VII. had something to
do with this; which was also very ex-
pedient in itself. — 1845.7
{ Commons' Journals; Parl, Hist.
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the opposite faction. The lords agreed with equal unanimity
to this vote ; which, though it was expressed only as an ab-
stract proposition, led by a pr'u_‘tlml inference to the whole
change that the whlgs had in view. But upon the former
resolution several important divisions took place. The first
question put, in order to save a nominal allegiance to the late
king, was, whether a regency with the administration of
I'[‘F_‘{"]l power under the style of king James II. during the life
of the said king James, be the best and safest way to preserve
the prntﬁ'btant rP]iﬂ“mll and the laws of this kmrrtlmll" This
was supported both by those peers who lmll:,r meant to ex-
clude the king from the enjoyment of power, such as Not-
tingham, its great promoter, and by those who, like Claren-
don, were anxious for his return upon terms of security for
their mllgmn and liberty. The motion was lost by hﬁ}-mw
to forty-nine; and this seems to have virtually decided, in
the judgment of the house, that James had lost the throne.*

The lords then resolved that there was an original contract
between the king and people, by fifty-five to forty-six; a
pomtmu that seems rather too theoretical, yet necessary at
that time, as denying the divine origin of monarchy, from
which its absolute and indefeasible authority had been lﬂfm-
sibly derived. They concurred, without much debate, in the
rest of the commons’ vote; till they came to the clause that
he had abdicated the government, for which they substituted
the word ¢ deserted.” They next omitted the final and most
|m|mrtant clause, that the throne was therehy vacant, by a
majority of fifty-five to forty-one. This was owing to the
party of lord Danby, who asserted a devolution of the crown
on the princess of Orange. It seemed to be tacitly under-
stood by both sides that the infant child was to be presumed
spurious.  This at least was a necessary Sﬂi}]}ﬂ‘iltlﬂn for the
tories, who sought in the idle rumours of the time an excuse
for abandoning his right. As to the whigs, though they
were active in discrediting this unfortunate boy’s legitimacy,

#

* Somerville and several other writers a regent. Such a mode of putting the
have not accurately stated the question; question would have been absurd. [ ob-
and suppose the lords to have debated serve that M. Mazure has been deceived
whether the throne, on the hypothesisof by these authorities,
its vacancy, should be filled by a king or

s 2
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their own broad principles of changing the line of succession
rendered it, in point of argument, a superfluous enquiry.

The tories, who had made little resistance to the vote of abdi-
cation, when it was proposed in the commons, recovered cou-
rage by this difference between the two houses ; and perhaps
by observing the kin o’s party to be stronger out of doors than
it had appeared to be, were able to muster 151 voices against
282 in favour of agreeing with the lords in leaving out the
clause about the vacancy of the throne.” There was still,

however, a far greater preponderance of the whigs in one
part of the convention, than of the tories in the other. In the
famous conference that ensued between committees of the
two houses upon these amendments, it was never pretended
that the word ¢ abdication” was used in its ordinary sense,
for a vc:-luntary resignation of the crown. The commons did
not practlw S0 pltltul a subterfuge. Nor could the lords ex-
plicitly maintain, whatever might be the wishes of their
managers, that the king was not ELEH"“B([ and excluded as
much by their own xwrd ¢ desertion” as by that which the
lower house had employed. Their own previous vote against
a regency was decisive upon this point.t  But as abdication
was a gentler term than forfeiture, so desertion appeared a
still softer method of expressing the same idea. Their chief
objection, however, to the former word was that it led, or
might seem to lead, to the vacancy of the throne, against
which their principal arguments were directed. They con-
tended that in our government there could be no interval or
vacancy, the heir’s right being complete by a demise of the
crown ; so that it would at once render the mulnrf:iw elective,
if any ﬂther person were designated to the succession. The
commons did not deny that the present case was one of election,
though they refused to allow that the monarchy was thus ren-
dered ]Jerpﬁtuaﬂy elective. They asked, supposing a right to
descend upon the next heir, who was that heir to inherit it ?

* Parl. Hist. 61. The chief speakers Nottingham, who had been solicitor-
on this side were old sir Thomas Clarges, general to Charles, but was removed in
brother-in-law of general Monk, who the late reign.
hiad been distinguished as an opponent + James is called “ the late king " in
of administration wunder Charles and  a resolution of the lords on Feb. 2,
James, and Mr. Finch, brother of lord
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and gained one of their chief advantages by the difficulty of
evading this question. It was indeed evident that, if the
lords should carry their amendments, an enquiry into the
legitimacy of the prince of Wales could by no means be dis-
pensed with.  Unless that could be (ll‘i}}r{}\ld more satisfac-
torily than they had reason to hope, they must come back to
the inconveniences of a regency, with the prospect of be-
queathing interminable confusion to their ]m-.terlt:, For, if
the descendants of James should continue in the Roman
catholic religion, the nation might be placed in the ridiculous
situation of acknowledging a dynasty of exiled kings, whose
lawful prerogative would be withheld by another race of pro-
testant regents. It was indeed strange to apply the provi-
sional substitution of a regent in cases of infancy or imbecility
of mind to a prince of mature age, and full capacity for the
exercise of power. Upon the king’s return to England, this
delegated authority must cease of itself ; unless supported by
votes of imrii'tmeut as violent and im-mnpatihle with the
regular constitution as his deprivation of the royal title ; but
far less secure for the Suhject whom the statute of Heur}r
VII. would shelter in paying obedience to a king de facto,
while the fate of sir Henry Vane was an awful proof that no
other name could give countenance to usurpation. A great
part of the nation not thirty years before had been compelled
by acts of palliamf-nt* to declare upon oath their abhorrence
of that traitorous I:rusnmu, that arms might be taken up by
the king’s authority against his person or those commissioned
by him, through the influence of those very tories or loyalists
who had now recourse to the identical distinetion between the
king’s natural and political capacity, for which the presby-
terians had incurred so many reproaches.

I this conference, however, if the whigs had every advan-
tage on the solid grounds of c}.pedlent_‘}, or rather political
necessity, the tories were as much superior in the mere argu-
ment, either as it regarded the common sense of words, or
the prineiples of our constitutional law. Even should we
admit that an hereditary king is competent to abdicate the
throne in the name of all his posterity, this could only be

* 13 Car. I, c. 1.5 17 Car. IT. o.ii,
8 3
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intended of a voluntary and formal cession, not such a con-
structive abandonment of his right by misconduct as the
commons had imagined. The word ¢ forfeiture” might better
have answered this purpose 3 but it had seemed too great a
violence on prineiples which it was more convenient to under-
mine than to assault. Nor would even forfeiture bear out
by analogy the exclusion of an heir, whose right was not
liable to be set aside at the ancestor’s pleasure. It was only
by recurring to a kind of paramount, and what I may call
lwp{'r constitutional ]-w.', a mixture of foree and reg'u'd to the
national good, which is the best sanction of what is done in
revolutions, that the vote of the commons could be defended.
They proceeded not by the stated rules of the English govern-
ment, but the general rights of mankind. They looked not
so much to Magna Charta as the original compact of society,
and rejected Coke and Hale for Hooker and Harrington.
The house of lords, after this struggle agamst principles

undoubtedly very novel in the discussions of parliament, gave
way to the strength of eircumstance and the steadiness of the
commons. They resolved not to insist on their amendments
to the original vote ; and followed this up by a resolution,
that the prince and princess of Orange shall be declared king
and queen of England, and all the dominions thereunto he-
longing.*  But the commons with anoble patriotism delayed
to concur in this hasty settlement of the erown, till they
should have cmnplpted the declaration of those fundamental
rights and liberties for the sake of which alone they had gone
forward with this great revolution.t That declaration, being
at once an exposition of the misgovernment which had com-
pelled them to dethrone the late king, and of the conditions

* This was carried by sixty-two to
forty-seven, according to lord Clarendon;
several of the tories going over, and
others who had been hitherto absent
cuming down to vote, ]"urt\r peers pro=
tested, including twelve bishops, out of
seventeen present.  Trelawney, who had
voted against the regency, was one of
them; but not Compton, Lloyd of St
Asaph, Crewe, Sprat, or Hall; the three
former, I believe, being in the majority.
Lloyd bhad been absent when the vote

passed against a regency, out of unwill-
ingness to disagree with the majority of
his brethren; but he was entirely of
Burnet's mind, The votes of the bishops
are not accurately stated in most books;
which has indueed me to mention them
here.  Lords' Journals, Feb. 6.

+ It bhad been resolved, Jan. 29,
that before the committee proceed to fill
the throme now wvacant, they will pro-
ceed to secure our religion, laws, and
liberties,
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upon which they elected his successors, was incorpor ated in
the final resolution to which both houses came on the 13th of
February, extending the limitation of the crown as far as the
state of affairs required : ¢ That William and Mary, . .. .
prinee and princess of Orange, be, and be declared i
king and queen of England, France, and Ireland, "
and the dominions thereunto belonging, to hold the crown
and th.g;mt:, of the said kingdoms and dominions to them, the
said prmr_e and princess, during their lives, and the life of
the survivor of them ; and that the sole and full exercise of
the regal power be only in, and executed hy, the said ]mnce
of Umnge, in the names of the said prince and princess,
during their joint lives; and after their decease the said
crown and royal dignity of the said kmgdnms and domimons
to be to the heirs of the body of the said princess ; for default
of such issue, to the lznrlncess Anne of Denmark, and the heirs
of her body ; and for default of such issue, to the heirs of the
body of the t,aul prince of Orange.”

Thus, to sum up the account of this E':xtr'mnllmr}' change
in our established monarchy, the convention pronounced,
under the slight disguise of a word unusual in the language
of English law, that the actual sovereign had forfeited his
right to the nation’s allegiance. It swept away by the same
vote the reversion of his posterity and of those who could
claim the inheritance of the crown. It declared that, during
an interval of nearly two months, there was no king of Eng-
land ; the monarchy lying, as it were, in abeyance from the
23d of December to the 13th of Febrnary. It bestowed the
crown on William, jointly with his wife indeed, but so that
her participation of the sovereignty should be only in name.*

* Sec Burnet's remarkable conversa-
tion with BHentinek, wherein the former
warmly opposed the settlement of the
erown on the prince of Orange alone, as
Halifax had suggested. But nothing in
it is more remarkable than that the
bishop does not perecive that this was
virtually done; for it would be difficult
to prove that Mary's royalty differed at
all from that of a queen consort, except
in having her name in the style. She
wias exactly in the same predicament as
Philip had been during his marriage

with Mary I. Her admirable temper
made her aequiesee in this exclusion
from power, which the sterner character
of her husband demanded; and with
respect to the conduct of the convention,
it must be observed that the nation
owed her no particular debt of grati-
tude, nor had she any better claim than
her sister to fill a throne by election,
which bad been declared vacant. In
fact, there was no middle course between
what was done, and following the prece-
dent of Philip, as to which Bentinck

s 4
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It postponed the succession of the princess Anne during his
life. Lastly, it made no provision for any future devolution
of the crown in failure of issue from those to whom it was
thus limited, leaving that to the wisdom of future pﬂrliaumntq.
Yet only eight years before, nay much less, a large part of
the nation had loudly me'launed the incompetency of a full
parliament, with a lawful king at its head, to alter the lineal
course of succession, No whig had then openly professed
the doctrine, that not only a king, but an entire royal family,
might be set aside for pu’t}lm convenience. The notion of an
original contract was denounced as a republican chimera.
The deposing of kings was branded as the worst birth of
popery and fanaticism. If other revolutions have been more
extensive in their effect on the established government, few
perhaps have dlsplaved a more rapid transition of public
opinion. For it cannot, I think, be reasonably doubted that
the majority of the nation went along with the vote of their
representatives.  Such was the termmanun of that contest,
which the house of Stuart had obstinately maintained against
the liberties, and of late, aﬂmust the rellgmn of Enghml

or rather, of that far more ancient controversy between the
crown and the pec-p]e which had never been wholly at rest
since the reign of John. During this long period, the balance,
except in a few irregular intervals, had been swayed in favour
of the crown ; and though the government of England was
always a monarchy limited by law, though it always, or at
least since the admission of the commons into the legislature,
partnuk of the three simple forms, yet the character of a mo-
narchy was evidently prevalent over the other parts of the

said, he fancied the prince would not
like to be his wife’s gentleman usher;
for a divided sovereignty was a mon-
struous and impracticable expedient in
theory, however the submissive dispo-
sition of the queen might have prevented
its mischiefs. DBuarnet seems to have
had a puzzled view of this: for be says
afterwards, “ It seemed to be a double-
bottomed monarchy, where there were
two joint sovereigns; but those who
know the queen's temper and principles
had no apprehensions of divided coun-
sels, or of a distracted government.”
Vol. 2. The convention had mnot

trusted to the queen’s temper and pria-
ciples. It required a distinct act of
parliament (2 W. & M. c 6.) toen-
able her to exercise the regal power
during the king’s absence from England.
[It was urged by some, not without
plausible grounds, on Mary's death, that
the parliament was disolved by that
event, the writs having been issued in her
name as well as the king's. A paper,
printed but privately handed about, with
the design to prove this, will be found in
Parl. Hist. v. 867. But it was not
warmly taken up by any party. —1845.]
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constitution. But, since the revolution of 1688, and parti-
cularly from thenm to the death of George Il., after which
the popular element grew much stronger, it seems equally
Just to say, that the prednmmdtmg character has been aristo-
cratical ; “the prerogative being in some respeets too limited,
and in ﬂthem too little capable of effectual exercise, to coun-
terbalance the hereditary peerage, and that class of great
territorial proprietors, who, in a political division, are to be
reckoned among the proper aristocracy of the kingdom.
This, however, will be more fully explained in the two suc-
ceeding chapters.
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CHAPTER XV.
ON THE REIGN OF WILLIAM IIL

Declaration of Rights — Bill of Rights — Military Force without Consent
declared n" gal— Discontent with the new Government — Is Causes —
Inmm;mh.’::h.‘u of the Revolution with received Principles — Character and
Errors of William — Jealousy of the Whigs— Bill of Indemmnity — Bill for
restoring  Corporations — Seltlement of the Revenue — Appropriation of
Supplies — Ihissatisfaction of the King — No Republican Party in Eristence —
William employs Tories in Ministry — Intrigues with the late King— Schemes

Jor his Restoration — Attainder of Sir Jofin Fenwick — I Success of the War
— Itz Expenses — Trealy of Ryswick — Jeolousy of the Commons — Army
reduced — Irish Forfeitures resumed — Pﬂr.’mrrmnrury Enquiries — Treatics
of Partition — Improvemenis in Constitution under William — Bill for Trienniol
LParlaments — Law of Treason — Statute of Fdward II1. — Iis construclive
Interpretation — Statute of William III. — Liberty of the Press — Law of
Libel — Religions Toleration — Attempt at Comprehension — Schism of the
Non-jurors — Laws against Romon Catholics — Aet of Scttlenent — Linit-
ations of Prerogalive contained in it — Pri vy Council superseded by a Cabinet
— Exclusion of Placemen and Pensioners from Parliament — Independence of
Judges — Oath of Abjuration.

THE Revolution is not to be considered as a mere effort of
the nation on a pressing emergency to rescue itself from the
violence of a particular monarch; much less as grounded
upon the danger of the Anglican chureh, its emoluments,
and dignities, from the bigotry of a hostile religion. It was
rather the triumph of those prineiples which, in the language
of the present day, are denominated liberal or constitutional,
over those of absolute monarchy, or of monarchy not effec-
tually controlled by stated boundaries. It was the termination
of a contest between the regal power and that of ]}arllament,
which eould not have been brought to so favourable an issue
by any other means. But, while the chief renovation in the
spirit of our government was likely to spring from breaking
the line of succession, while no positive enactments would
have sufficed to give security to freedom with the legitimate
race of Stuart on the throne, it would have been most
culpable, and even preposterous, to permit this occasion to
pass by, without asserting and defining those rights and
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liberties, which the very indeterminate nature of the king’s
prerogative at common law, as well as the unequivocal exten-
sion it had lately received, must continually place in jeopardy.
The house of lords indeed, as I have observed in the last
chapter, would have conferred the erown on William and
Mary, leaving the redress of ,r_l;rlemnfe-i to future arrange-
ment ; and some eminent lawyers in the commons, \Iannud
and l’ﬁllean, seem to have had a]}prdlelmunﬁ of kee ping
the nation too long in a state of anarchy.* But the great
majority of the commons wisely resolved to go at once to the
root of the nation’s grievances, and show their new sovereign
that he was raised to the throne for the sake of those liberties,
by violating which his predecessor had forfeited it.

The declaration of rights presented to the prince of Orange
h_i, the marquis of Hd]lf‘l‘(, as speaker of the lords, p..ion
in the presence of both houses, on the 18th of °me=
February, consists of three parts: a recital of the illegal and
arbitrary acts eommitted by the late king, and of their con-
sequent vote of abdication ; a declaration, nearly following
the words of the former part, that such enumerated acts are
illegal ; and a resolution, that the throne shall be filled by the
prince and princess of Orange, according to the limitations
mentioned in the last chapter. Thus the declaration of rights
was indissolubly connected with the revolution-settlerent, as
its motive and its condition.

The lords and commons in this instrument declare : That
the pretended power of suspending laws, and the execution of
laws, by regal authority without consent of parliament, is
illegal ; That the pretemleﬂ power of dispensing with laws
by r(*g“ll authority, as it hath been assumed and exercised of
late, is illegal ; That the commission for creating the late
court of commissioners for ecclesiastical eauses, and all other
commissions and courts of the like nature, are illegal and
pernicious ; That levying of money for or to the use of the
crown, by pretence of prerﬂgatwe without grant of parlia-
ment, for longer time or in any other manner than the same
is or shall be grmited is illegal ; That it is the rlgllt of the
subjects to petition the king, and that all commitments or
prosecutions for such petitions are illegal ; That the raising

* TParl. Hist. v. 54.
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or k(*{‘;nntr a staudmg army within the kingdom in time of
peace, unless it be with consent of parliament, is illegal ;
That the subjects which are protestants may have arms for
their defence suitable to their condition, and as allowed by
law ; That elections of members of parliament ought to be
free ; That the freedom of speech or debates, or proceedings
in parliament, ought not to be impeached or questioned in
any court or place out of parliament; That excessive bail
ought not to be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted ; That juries ought
to he lluhr i:upammﬂeﬂ and returned, and that jurnrs which
pass upon men in trials of high treason ought to be free-
holders ; That all grants and promises of fines and forfeitures
of particular persons, before Lunvmtlml, are illegal and void ;
And that, for redress of all grievances, and for the :s.lm-:n-.II:m_r
qtrengthuung, and pr vserﬂng of the laws, parliaments ought
to be held frequently.®

This declaration was, some months afterwards, confirmed
by a regular act of the legrbl’lture in the bill of rights,
which establishes at the same time the limitation of
the crown accnrlhng to the vote of both houses, and adds the
ml]mrmnt provision ; That all persons who shall hold com-
munion with the {'hurch of Rome, or shall marry a papist,
shall hﬂ excluded, and for ever incapable to possess, inherit,
or enjoy, the crown and government of this realm; and in all
such cases, the people of these realms shall be ‘wah ed from
their allegiance, and the crown shall descend to the next heir.
This was as near an approach to a generalisation of the prin-
ciple of resistance as could be admitted with any security for
public order.

The bill of rights contained only one clanse extending
rather beyond the propositions laid down in the declaration.
This relates to the dispensing power, which the lords had
been unwll]mg ahso]utely to condemn. They softened the
general assertion of its :llenfallty sent up from the other house,
by inserting the words ““as it has been exercised of late.”
In the bill of rights therefore a clause was introduced, that
no dispensation by non obstante to any statute should be
allowed, except in such cases as should be specially provided

* Parl. Hist. . 108. + Journals, 11th and 12th Feb. 1688-0,

Bill of rights.
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for by a bill to be passed during the present session. This
reservation went to satisfy the scruples of the lords, who did
not agree without d]ﬂl{,u]t\r’ to the r.'mnp]t*te abolition of a pre-
rogative, so long reunﬂ'nm-d, and in many cases so conve-
nient.* But the palpable danger of ]u‘umttmo' it to exist in
its indefinite state, subject to thl:- mterpretation of time-serving
Judges, prev.ﬁiul with the commons over this consideration
of conveniency; and though in the next parliament the judges
were ordered by the house of lords to draw a hill for the
king’s dmlmmlng in such cases wherein they should find it
necessary, and for abrogating such laws as had been usually
dispensed with and were become useless, the subject seems
to have received no further attention.t

Except in this article of the dispensing prerogative, we
cannot say, on comparing the bill of rights with what is
proved to be the law by statutes, or generally esteemed
to be such on the authori ity of our best writers, that it took
away any legal power of the crow n, or enlarged the limits of
popular and p.lrll.um,nmr:, privilege. The most qllﬂbtlulmbi&,
proposition, though at the same time one of the most im-
portant, was that which asserts the illegality of a
standing army in time of peace, unless with con- force win.
sent of parliament. It seems diflicult to perceive in ateiace
what respect this infringed on any private man’s
rlght or Lw what clear reason {ﬁn no statute could be pre-
tended) the king was debarred from enlisting soldiers by vo-
luntary contract for the defence of his dominions, especially
after an express law had declared the sole power over the
militia, without giving any definition of that word, to reside
in the crown. This had never been expressly maintained by
Charles I1.’s parliaments ; though the general repugnance of
the nation to what was mrminl}r an innovation might have
provoked a body of men, who did not always measure their
words, to declare its illegality.T It was however at least un-

Military
farce with-

* Parl. Hist. 345.

of the erown and its royal power.” This
t+ Lords' Joumnals, 22d Nov. 1689,

savours a little of old tory times. For

[ Pardons for murder used to be granted
with a “non obstantibus statutis.”™ After
the revolution it was contended that they
were no longer legal: 1 Shower, 284.
But Holt held # the power of pardoning
all offences to be an inseparable incident

there are certainly unrepealed statutes of
Edward I11., which materially limit the
crown's prevogative of pardoning fe-
lonies. — 1845. ]

{ The guards retained out of the old
army disbanded at the king's return
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constitutional, by which, as distinguished from illegal, I mean
a novelty of much importance, tending to endanger the esta-

blished laws.

And it is manifest that the king could never

inflict penalties by martial law, or generally by any other
course, on his troops, nor quarter them on the inhabitants,
nor cause them to interfere with the civil authorities; so that,
even if the Pl'ﬂpﬁblfmll so absolutely expressed may be some-
what too w1de, it still should be considered as virtually cor-

rect.

have been already mentioned to have
amounted to about 5000 men; though
gome assert their number at first to have
been considerably less. No objection
seems to have becn made at the time to
the eontinuance of these regiments, But
in 1667, on the insult offered to the
coasts by the Dutch fleet, a great panic
arising, 12,000 fresh troops were hastily
levied, The commons, on July 25., came
to an unanimous reselution, that his ma-
jesty be humbly desired by such mem-
bers as are his privy eouneil, that when
a peace is concluded, the new-raised
forces be disbanded. The king, four
days after, in a speech to both houses,
said, “ he wondered what one thing he
had done sinee his coming inte England,
to persuade any sober person that he did
intend to govern by a standing army;
he said he was more an Englishman
than to do so. He desired, for as much
as congerned him, to preserve the laws,”
&e.  Parl. Hist. iv. 863. Next session
the two houses thanked him for having
dishanded the late raised forees. [Id.
369. But in 1673, during the second
Duteh war, a considerable force having
been levied, the house of commons, after
a warm debate, resolved, Nov. 3., that a
standing army was a grievance. Id.
604, And on February following, that
the continuing of any standing forees in
this nation, other than the militia, iz a
great pgrievance and vexation to the
people ; and that this bouse do humbly
petition his majesty to cause immediately
to be disbanded that part of them that
were raised since Jan, 1. 1663, Td, 665.
T'his was done not long afterwards; but
early in 1678, on the pretext of entering
inte a war with France, he suddenly
raised an army of 20,000 men, or more,
according to some accounts, which gave
s0 much alarm to the parliament, that

But its distinet assertion in the bill of rlghts mt a

they would only vote supplies on con-
dition that these troops should be imme-
diately disbanded. Id. 985, The king,
however, employed the money without
doing so0; and maintained, in the next
session, that it had been necessary to
keep them on foot; intimating, at the
same time, that he was now willing to
eomply, if the house thought it expe-
dient to disband the troops; which they
aceordingly voted with unanimity, to be
necessary for the safety of bis majesty’s
person, and preservation of the peace of
the government. Nov. 25. Id. 10449,
James showed, in his speech to parlia-
ment, Nov. 9, 1685, that he intended to
keep on foot a standing army. Id. 1371,
But, though that house of commons
was very differently composed from those
in his brother’s reign, and voted as large
a supply as the king required, they re-
solved that a bill be brought in to ren-
der the militia more useful ; an eblique
and timid hint of their disapprobation
of a regular force, against which several
members had spoken.

I do not find that any one, even in
debate, goes the length of denying that
the king might, by his prerogative,
maintain a regular army ; none at least
of the resolutions in the commens can be
said to have that effect.

* It is expressly against the petition
of right, to quarter troops on the citizens,
or to inflict any punishment by martial
law, No court martial, in fact, can have
any coereive jurisdiction except by sta-
tute ; unless we should resort to the old
tribunal of the constable and marshal.
And that this was admitted, even in bad
times, we may learn by an odd case in
sir Thomas Jones's Heports, 147, { Pasch,
33 Car. 2.1681). Anaction was brought
for assault and false imprisonment. The
defendant pleaded that he was lieutenant-
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most essential restraint on the monarchy, and rendered it in
effect for ever impossible to employ any direct force or in-
timidation against the established laws and liberties of the
people.

A revolution so thﬂl’ﬂugh]}’ remedial, and accomplished
with so little cost of prwa.te suffering, so little of
angry pmushmcnt or oppression of the \'unqmahed
uuﬂ‘ht to have been hailed with unbounded thankful-
ness and satisfaction. The nation’s deliverer and chosen
sovereign, in himself the most magnanimous and heroic cha-
racter of that age, might have expected no return but ad-
miration and gratitude. Yet this was very far from being
the case. In no period of time under the Stuarts were public
discontent and opposition of parliament more prominent than
in the reign of William IIl.; and that high-souled prince
enjoyed far less of his subjects’ affection than Charles II.
No part of our history perhaps is read upon the whole with
less satisfaction than these thirteen years, durmg which
he sat upon his elective throne. It will be suffi-
cient for me to sketch generally the leading causes,
and the errors both of the prince and people, which hindered
the blessings of the revolution from being duly appreciated
by its contemporaries.

The votes of the two houses, that James had abdicated,

Discontent
with Lhe
new govern-
ment

Its causes,

governor of the isle of Scilly, and that
the plaintiff was a soldier belonging
to the garrison; and that it was the

to have resigned his place in the king’s
bench rather than come into this. Wright
succeeded him; and two deserters, hav-

ancient custom of the castle, that if any
saldier refused to render obedience, the
governor might punish him by imprison-
ment for a reasonable time; which he
had therefore done. The plaintiff de-
murred, and had judgment in his favour,
By demurring, be put it to the court to
determine, whether this plea, which is
obviously fabricated in order to cover
the want of any general right to main-
tain discipline in this manner, were valid
in point of law; which they decided, as
it appears, in the negative.

In the next reign, however, an at-
tempt was made to punish deserters ca-
pitally, not by a court martial, but on
the authority of an ancient act of par-
liament. Chief justice Herbert is said

ing been convieted, were executed in
London. Ralph, 961, I cannot dis-
cover that there was any thing illegal in
the proceeding ; and therefore guestion
a little whether this were really Her-
bert's motive. See 3 Inst. 96,

I have since observed, in a passage
which had escaped me, that the cause of
sir Edward Herbert's resignation, which
was in fact no resignation, but only an
exchange of places with Wright, chief
justice of the common pleas, was his ob-
jection to the king’s insisting on the exe-
cution of one of these deserters at Ply-
mouth, the conviction having occurred
at Reading. State Trials, xii. 262, from
Heywood's Vindication of Fox.—1845,]
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or in plainer words forfeited, his royal authority, that the

crown was vacant, that one out of the rvcrultlr line
vility of the  Of sueecession should be raised to it, were so unten-
revelution
with receivedable by any known law, so repugnant to the principles
pnl'l.l:l-p [~ 9

of the established church, that a nation accustomed
to think upon matters of government only as lawyers and
churchmen dictated, counld not easily reconcile them to its
preconce ived notions of duty. The first burst of resentment
against the late king was mitigated by his fall ; compassion,
and even confidence, began to take place of it; h::. adherents
—some denying or extenuating the faults of his administra-
tion, others more artfully representing them as capable of
redress by legal measures— having recovered from their con-
&-tLI‘IHtIDII, took adv antage of the necessary delay before the
meeting of the convention, and of the time consumed in its
debates, to publish pamphlets and circulate rumours in his
behalf.*  Thus at the moment when William and Mary
were proc laimed (though it seems highly probable that a
majority of the kingdom sustained the bold votes of its re-
presentatives), there was yet a very powerful minority who
believed the constitution to be most violently Gslmken, if not
irretrievably destroyed, and the rightful sovereign to have
been excluded by usurpation. The clergy were moved by
pride and shame, by the just apprehension that their influence
over the people would be impaired, by jealousy or hatred of
the non-conformists, to deprecate so practical a confutation
of the doctrines they had preached, especially when an oath
of allegiance to their new sovereign came to be imposed;

Incompati-

* See several in the Somers Tracts,
vol. x. One of these, a Letter toa Mem-

eminent champion of passive obedience.
Even the distinetion he found out, of the

ber of the Convention, by Dr. Sherlock,
is very ably written; and puts all the
consequences of a change of govgrnment,
as to popular dissatisfaction, &e. much
as they turned out, though, of course,
failing to show that a treaty with the
king would be less open to objection.
Sherlock deelined for a time to take the
oaths; but, complying afterwards, and
writing in vindication, or at least excuse,
of the revolution, incurred the hostility
of the Jacobites, and impaired his own
reputation by so intercsted a want of
consistency ; for he had been the most

lawfulness of allegiance to a king de facto,
was contrary toe his former doctrine.
[A pamphlet, entitled * A Second Letter
to a Friend,” in answer to the declaration
of James 1. in 1692 (Somers Tracts, x.
478.), which goes wholly on revolution
principles, is attributed to Sherlock by
Scott, who prints the title as if Sherlock's
name were in it, probably following the
former edition of the Somers Tracts
But I do not find it ascribed to Sherlock
in the Biographia Britannica, or in the
list of his writings in Watt's Biblio-
theca, —1845.]
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and they had no alternative but to reslgn their benefices, or
wound their reputations and consciences by submission upon
some casuistical pretext. * Eight bishops, including the pri-
mate and several of these who had been f'uremmt in the
defence of the church during the late reign, with about four
hundred clergy, some of them highly distinguished, chose
the more honourable course of refuamg the new oaths ; and
thus began the schism of the non-jurors, more mischievous in

its commencement than its continuance, and not so dangerous

to the government of William

I11. and George 1. as the false

submission of less sincere men.t
It seems undeniable that the strength of this Jacobite fac-

tion sprung from the want

"] W.& M.c 8

+ The necessity of excluding men so
eonscientious, and several of whom had
very recently sustained so conspicuously
the brunt of the battle against king
James, was very painful ; and motives of
policy, as well as generosity, were not
wanting in favour of some indulgence
towards them. On the other hand, it was
dangerous to admit such a reflection on
the new settlement, as would be cast by
its enemies, if the clergy, especially the
bishops, should be excused from the oath
of allegiance. The house of lords made
an amendment in the act requiring this
oath, dispensing with it in the case of
ecelesiastical persons, unless they should
be called upon by the privy-council.
This, it was thought, would furnish a
security for their peaceable demeanour,
without shocking the people and ocea-
sioning a dangerous schism. But the
commons resolutely opposed this amend-
ment, as an unfair distinetion, and dero-
gatory to the king's title. Parl. Hist,
218, Lords® Journals, 17th April, 1689,
The clergy, however, had six months
more time allowed them, in order to
take the oath, than the possessors of lay
offices.

Upon the whole, I think the reasons
for deprivation greatly preponderated.
Public prayers for the king by name
form part of our liturgy; and it was
surely impossible to dispense with the
clergy's reading them, which was as ob-
noxious as the oath of allegiance. Thus
the beneficed priests must have been ex-
cluded ; and it was hardly required to

VOL. II.

of apparent necessity for the

make an exception for the sake of a few
bishops, even if difficulties of the same
kind would not have occurred in the ex-
ercise of their jurisdietion, which bhangs
upon, and has a perpetual reference to,
the supremacy of the crown.

The king was empowered to reserve a
third part of the value of their henefices
to any twelve of the recusant clergy.
1 W, & M. c. 8 s 16, But this could
only be done at the expense of their suc-
cessors; and the behaviour of the non-
jurors, who strained every nerve in fa-
vour of the dethroned king, did not re-
commend them to the government. The
deprived bishops, though many of them,
through their late bebaviour, were de-
servedly esteemed, eannot be reckoned
among the eminent characters of our
church for learning or capacity. San-
croft, the most distinguished of them,
had not made any remarkable figure ;
and none of the rest had any pretensions
to literary credit.  Those who filled their
places  were  incomparably superior,
Among the non-juring elergy a certain
number were considerable men; but,
upon the whole, the well-affected part
of the church, not only at the revolution,
but for fifty years afterwards, contained
by far its most useful and able members.
Yet the effect of this expulsion was
highly unfavourable to the new govern-
ment ; and it required all the influence
of a latitudinarian school of divinity, led
by Locke, which was very strong among
the laity under William, to counteract
it.

T
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change of government. Extreme oppression produces an
impetuous tide of resistance, which bears away the m;m}nmga
of the casuists. But the encroachments of James 11., mg
rather felt in prospect than much actual injury, left men in a
calmer temper, and disposed to weigh somewhat mwlv the
nature of the proposed remedy. The revolution was, or at
least seemed to be, a case of p(mht:(:al expediency ; and ex-
pediency is always a matter of uncertain argument. In many
respects it was far better conducted, more peaceably, more
moderately, with less passion and severity towards the gm]tv
with less mixture of democratie turbulence, with less inno-
vation on the regular laws, than if it had been that extreme
case of necessity which some are apt to require. But it was
obtained on this account with less unanimity and heartfelt
concurrence of the entire nation.

The demeanour of W ﬂlmn, always cold and sometimes
—_—— harsh, his foreign origin (1 sort of erime in English
and errors eyes) and foreign favourites, the natural and almost

laudable pre]udlce against one who had risen by the
misfortunes of a very near relation, mn-:]nred with a desire
of power not very ]mh{*mual} (llh]ﬂ’l‘i,’i‘d h}f him, to keep alive
this disaffection ; and the opposite party, regardless of all the
decencies of political lying, took care to aggravate it by the
vilest calumnies against one, who, thnugh not exempt from
errors, must be accounted the greatest man of his own age.
It is certain that his government was in very considerable
danger for three or four years after the revolution, and even
to the peace of Ryswick. The change appeared so marvellous,
and contrary to the bent of men’s expectation, that it could
not be permanent. Hence he was surrounded by the timid
and the treacherous; by those who meant to have merits to
plead after a restoration, and those who meant at least to be
secure. A mnew and revolutionary government is seldom
fairly dealt with. Mankind, accustomed to forgive almost
every thing in favour of legitimate preseriptive power, exact
an ideal faultlessness from that which elaims allegiance on
the score of its utility. The personal failings of its rulers,
the negligences of their administration, even the inevitable
privations and difficulties which the nature of human affairs
or the misconduct of their predecessors create, are imputed
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to them with invidious minuteness. Those who deem their
own merit unrewarded, become always a numerous and im-
]J]Eit‘-‘:'ll.l]& class of adversaries ; those whose schemes of public
mmprovement have not been followed, think uuthmg gamed
by the change, and return to a restless censoriousness in
which the} have been accustomed to place delight. With all
these it was natural that William should have to contend ;
but we cannot in justice impute all the unpopularity of h‘.l::-
administration to the disaffection of one party, or the fickle-
ness and ingratitude of another. It arose in no slight degree
from errors c:-f his own.

The king had been raised to the throne by the vigour and
zeal of the whigs; but the opposite party were S0 ;i o
nearly upon an equality in both houses that it would khe: ¥hig.
have been difficult to frame his government on an exclusive
basis. It would also have hLen highly 1m]mhtlr, and, with
respect to some few persons, ungrateful, to put a slight upon
those who had an undeniable majority in the most powerful
classes. William acted, therefore, on a wise and liberal
principle, in bestowing offices of trust on lord Danby, so
meritorious in the revolution, and on lord Nottingham, whose
probity was unimpeached ; while he gave the whigs, as was
due, a decided ]‘.-repmulemllu, in his council. ’ehn} of them,
however, with that indiscriminating acrimony which belongs
to all factions, could not endure the elevation of men n]m
had complied with the court too lung, and seemed by their
tardy opposition * to be rather the patriots of the chur ch than
of civil liberty. They remembered that Danby had been im-
peached as a corrupt and dangerous minister ; that Halifax
had been involved, at least by holding a confidential office at
the time, in the last and worst part of Charles’s reign. They
saw Godolphin, who had concurred in the commitment of the
hiqhnps, and every other measure of the late king, still in the
treasury ; and, thmlgh they could not reproach T*'nuzrttmgh'uu
with any misconduct, were shocked that his conspicuous
opposition to the new settlement should be rewarded with
the post of secretary of state. The mismanagement of affairs
in Ireland during 1689, which was very glaring, furnished

* Burnet. Ralph, 174. 179,
T 2
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spemuua grounds for suspicion that the king was betrayed.*
It is plulmhh. that he was so, though not at that time by the
chiefs of his ministry. This was the beginning of that dis-
satisfaction with the government of William, on the part of
those who had the most zeal for his thl‘l.'lllE, which eventually
became far more harassing than the conspiracies of his real
enemies. Halifax gave way to the prejudices of the com-
mons, and retired from power. These prejudices were no
doubt unjust, as they respected a man so sound in prineiple,
though not uniform in conduet, and who had withstoed the
arbitrary maxims of Charles and James in that cabinet, of
which he unfortunately continued too long a member. But
his fall is a warning to English statesmen, that they will be
deemed responsible to their ‘country for measures which they
countenance by remaining in office, though they may resist
them in council.

The same honest warmth which impelled the whigs to
murmur at the employment of men sullied by their
compliance with the court, made them unwilling to
concur in the king’s desire of a total amnesty. They retained
the hill of nulummt} in the commons ; and emeptmg some
by name, and many more by general clauses, gave their ad-
versaries a pretext for .1hrmmﬂ all those whose conduet had
not been 1rreprmf]nhle. Clemenc}r 1s indeed for the most
part the wisest, as well as the most generous policy; yet it
might seem dangerous to pass over with unlimited forgive-
ness that servile obedience to arbitrary power, #ﬂpef'mllv n
the judges, which, as it springs from a base motive, is best
controlled by the fear of punishment. But some of the late
king’s instruments had fled with him, others were lost and
]'umed, it was better to follow the precedent set at the
restoration, than to give them a chance of regaining public

Bill of
indemnity.

* The parliamentary debates are full
of complaints as to the mismanagement
of all things in Ireland. These might
be thought hasty or factious; but marshal
Schomberg’s letters to the king yield
them strong confirmation. Dalrymple,
Appendix, 26, &e. William's resolution
to take the Irish war on himself saved
not only that country but England. Our
own constitution was won on the Boyne.

The star of the house of Stuart grew pale
for ever on that illustrious day, when
James displayed again the pusillanimity
which had cost him his English crown.
Yet the best friends of William dissuaded
him from going into Ireland, se im-
minent did the peril appear at home.
Dalrymple, Id. 97. * Things," says
Burnet, “were in a very ill disposition
towards a fatal turn.”
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sympathy by a prosecution out of the regular course of law.*
In one mstﬂnce, the expulsion of sir Ruhert Sawyer from the
house, the majority displayed a just resentment against one
of the most devoted adherents of the prerogative, so long as
civil llhert}' alone was in danger. Sawyer had been latterly
very conspicuous in defence of the church ; and it was expe-
dient to let the nation see that the days i}f Charles II. were
not Lntirely forgotten. Nothing was concluded as to the
indemnity in this parliament; but in the next, William took
the matter into his own hands by sending down an act of grace.

I scarcely venture, at this distance from the scene, to pro-

nounce an opinion as to the clause introduced by the
whigs into a bill for restoring corporations, which

* Spe the debates on this subject in
the Parliamentary History, which is a
transeript from  Anchitel Grey. The
whigs, or at least some hot-headed men
among them, were certainly too much
actuated by a vindictive spirit, and con-
sumed too much time on this necessarybill,

1 The prominent instance of Sawyer's
delinquency, which caused his expulsion,
was his refusal of a writ of error to sir
Thomas Armstrong. Parl. Hist. 516, It
was notorious that Armstrong suffered by
a legal murder ; and an attorney-general
in such a ease could not be reckoned as
free from personal responsibility as an
ordinary advocate who maintains a cause
for his fre. The first resolution had been
to give reparation out of the estates of
the judges and prosecutors to Armstrong's
family ; which was, perbaps rightly,
abandoned,

The house of lords, who, having a
power to examine upon oath, are sup-
posed to sift the truth in such inquiries
better than the commons, were not remiss
in endeavouring to bring the instruments
of Stuart tyranny to justice. Besides the
committee appointed on the very second
day of the convention, 23d Jan. 1689, to
investigate the supposed circumstances of
suspicion as to the death of lord Essex,
(a committee renewed afterwards, and
formed of persons by no means likely to
have abandoned any path that might lead
to the detection of guilt in the late king, )
another was appointed in the second ses-
sion of the same parliament ( Lords’ Jour-
nals, 2d Nov. 1689) “to consider who

T

Bill fior
restoring
corporations.

were the advisers and prosecutors of the
murders of lord [Lossell, col. Sidney, Arm-
strong, Cornish, &e., and who were the
advisers of issuing out writs of quo war-
rantos against corporations, and who were
their regulators, and also who were the
public assertors of the dispensing power."
The examinations taken before this com-
mittee are printed in the Lords' Journals,
20th Dec. 1689 ; and there certainly does
not appear any want of zeal to convict the
guilty. DBut neither the law nor the
proofs would serve them. ‘They could
establish nothing against Dudley North,
the tory sheriff of 1683, except that he
had pamed lord Russell’s panel himself';
which, though irregular and doubtless ill-
designed, had unluckily a precedent in
the conduct of the famous whig sheriff]
Slingsby Dethell; a man who, like
North, though on the opposite side,
cared more for his party than for decency
and justice. Lord Halifax was a good
deal hurt in character by this report; and
never made a considerable figure after-
wards, Burnet, 34, His mortification
led him to engage in an intrigue with
the late king, which was discovered ; yet,
I suspect that, with his usual versatility,
he again abandoned that cause before his
death. Ralph, 467. The act of grace
(2 W. & M. c. 10.) contained a small
number of exceptions, too many indeed
for its name ; but probably there would
have been difficulty in prevailing on the
houses to pass it generally ; and no one
was ever molested afterwards on account
of bis conduct before the revolution,

3
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excluded for the space of seven years all who had acted
or even concurred in surrendering charters from muni-
cipul offices of trust. This was no doubt intended to mam-
tain their own uu]}ermnt}r by keeping the church or tory
faction out of corporations. It mulmzt]} was not calculated
to assuage the previ ailing animosities. But, on the other
hand, the cowardly submissiveness of the others to the quo
warrantos seemed at least to deserve this censure; and the
measure could by no means be put on a level in point of rigour
with the corporation act of Charles II.  As the dissenters,
unquestioned friends of the revolution, had been lmiwr-'.'llly
excluded by that statute, and the tories had lately been strong
enough to prevent their re-admission, it was not unfair for
the up]malte party, or rather for the government, to provide
some security against men, who, in spite of their oaths of
allegiance, were not likely to have thoroughly abjured their
former principles, This t:huqe, which modern historians
generally condemn as oppressive, had the strong support of
Mr. f'_':mnmq, then sullutm-gpnenﬂ It was, however, lost
through the court’s conjunction with the tories in the lower
house, and the bill itself fell to the ground in the upper; so
that those who had come into corporations by very ill means
retained their power, to the great (llh‘ltl\r"'l!lmgt‘ of the revolu-
tion party; as the next elections made appear.*

But if the w]ngs behaved in these instances with too much
of that pmlun, which, though offensive and mischievous in
its excess, 1s yet almost inseparable from patriotism and in-
corrupt sentiments in so numerous an assembly as the house
of commons, t]lf‘:}' amply redeemed their glory by what cost
them the new king’s favour, their wise and admirable settle-
ment of the revenue.

The first parliament of Charles II. had fixed on 1,200,000/,
cottiemene 35 the ordinary revenue of the crown, sufficient in

afthe = times of no peculiar exigency for the support of its
dignity and for the public defence. For this they
provided various resources; the hereditary excise on liquors

* Parl. Hist. 508. et post. Journals, believe, almost entirely to his memory.
2d and 10th Jan. 1689, 1690. DBurnet’s Ralph and Semerville are searce ever
account is confused and inaccurate, as is  eandid towards the whigs in this reign.
very commonly the case: he trusted, I
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granted in lieu of the king’s feudal rights, other excise and
custom duties granted for his life, the post-office, the crown
lands, the tax called hearth-money, or two shilli ings for every
house, and some of smaller consequence. These in the be-
ginning of that reign fell short of the estimate ; but before
its termination, by the improvement of trade and stricter ma-
nagement of the customs, they certainly exceeded that sum.*
For the revenue of James from these sources, on an average
of the four years of his reign, amounted to 1,500,904 ;
to which somethmg more than 400,000/ is to be added for
the produce of duties imposed for eight years by his parlia-
ment of 1685.1

William appears to have entertained no doubt that this
great revenue, as well as all the power and prerogative of
the erown, became vested in himself as king of England, or
at least ought to be instantly settled by parliament ncu:nrtlmg
to the usual method.T There could indeed be no pretence
for disputing his right to the hereditary excise, though this
seems to have been questioned in debate : but the commons
soon displayed a considerable reluctance to grant the tempo-
rary revenue for the king’s life.  This had been done for
several centuries in the first parliament of every reign. But
the accounts, for which they called on this occasion, exhibited
so considerable an increase of the receipts on one hand, so
alarming a disposition of the expenditure on the other, that
they deemed it expedient to restrain a liberality, which was
not only likely to go beyond their intention, but to place
them, at least in future times, too much within the power of

the erown.§ Its average expenses appeared to have been

* [Italph puts the annual revenue about
1675 at 1,358,000{ ; but with an an-
ticipation, that is, debt upon it to the
amount of 866,954 The expense of
the army, navy, ordnance, and the for-
tress of Tangier, was under 700,000L
The rest went to the civil list, &c. Hist.
of England, i. 200.—1845.]

t+ Parl, Hist. 150.

t Burnet, 13. Ralph, 138, 194, Some
of the lawyers endeavoured to persuade
the house that the revenue, having been
granted to James for his life, devolved to
William during the natural life of the

former; a technical subtlety, against the
spirit of the grant. Somers seems not to
have come inte this; but it is hard to
collect the sense of speeches from Grey's
memoranda. Parl, Hist. 139, [tisnot
tobe understood that the tories universally
were in favour of a grant for life, and the
whigs against it. But as the latter were
the majority, it was in their power, speak-
ing of them as a party, to have carried
the measure,

§ [Davenant, whom I quote at pre-
sent from Harris's Life of Charles II.,
p- 378, computes the hereditary excise

T 4
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1,700,0007.  Of this 610,000/ was the charge of the late
king’s army, and 83,493/, of the ordnance. Nearly 90,000/
was set under the suspicious head of secret serviee, imprested
to Mr. Guy, secretary of the treasury.* Thus, it was evident
that, far from amkmg below the proper level, as had been
the general complaint of the court in the Stuart re:g*us the
revenue was greatly and dangerously above it; and its ex-
cess might either be consumed in unnecessary luxury, or
diverted to the worse purposes of despotism and corruption.
They had indeed just declared a stauf.lmg army to be illegal.
But there could be no such security for the observance of
this declaration as the want of means in the crown to main-
tain one. Their experience of the interminable contention
about supply, which had been fought with various success
between the kings of England and their parliaments for some
hundred years, dictated a course to which they wisely and
steadily adhered, and to which, perhaps above all “other
r:h'mrrﬁ at this revolution, the augmented authority of the
lmuse of commons must be aseribed.

They began by voting that 1,200,000/. should be the an-
ity nual revenue of the crown in time of peace; and
atien ot that one half of this should be appropriated to the
Pl maintenance of the king’s government and royal fa-
mily, or what is now called the civil list, the other to the

]'.-ul}lm defence and contingent expenditure.t The breaking
out of an eight years’ war rendered it impossible to carry into
effect these resolutions as to the peace establishment : but they
did not lose sight of their principle, that the king’s regular
and domestic expenses should be determined by a fixed annual
sum, distinct from the other departments of public service.
Thev s])eedﬂ} improv ed upon their original scheme of a de-
finite revenue, by taking a more close and constant superin-
tendence of these departments, the navy, army, and ordnance.
Estimates of the probable expenditure were regularly laid be-
fore them, and the supply granted was strictly appropriated

to each partlcu]ar service.

on beer alone to have amounted, in 1689, up the reliefs and wardships of military
to 694,495/, So extraordinarily good a tenure. ]

bargain had the crown made for giving * Parl. Hist. 187. + Id. 193.
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This great and fundamental principle, as it has long been
justly considered, that the money voted by pat]mmﬁut 18
appropriated, and can only be applied, to certain specified
heads of expem]:ture, was introduced, as I have before men-
tmnf-d, in the reign of Charles II., and generally, though not
in every instance, adopted by his parliament. The unwnrth}
house of commons that sat in 1685, not content with a
needless angmentation of the revenue, took credit with the
king for not having appropriated their supplies.* But from
the revolution it has been the invariable usage. The lords
of the treasury, lw a clause annually rer.ueatcd in the appro-
priation act of every session, are furlmlden, under severe
penalties, to order [ly their warrant any monies in the exche-
quer, so appropriated, from being issued for any other service,
and the officers of the exchequer to obey any such warrant.
This has given the house of commons so effectual a control
over the executive power, or, more truly speaking, has
rendered it so much a partici]}amr in that power, that no
administration can possibly subsist without its concurrence;
nor can the session of parliament be intermitted for an en-
tire year, without leaving both the naval and military force
of the kingdom un]}ruvuled for. In time of war, or in cir-
cumstances that may induce war, it has not been very un-
common to deviate a little from the rule of appropriation, by
a grant of considerable sums on a vote of credit, which the
crown is thus enabled to apply at its diseretion during the
recess of parliament; and we have had also too frequent
experience, that the charges of public service have not been
brought within the limits of the last year’s appropriation.
But the general principle has not perhaps been often trans-
gressed without sufficient reason ; and a house of eommons
would be deeply responsible to the country, if through supine
confidence it should abandon that high privilege which has
made it the arbiter of court factions, and the regulator of
foreign connexions. It is to this transference of the execu-
tive government (for the phrase is hardly too strong) from
the crown to the two houses of parliament, and especiall
the commons, that we owe the proud attitude which England

* Parl. Hist. iv. 1359,
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has maintained since the revolution, so extraordinarily dis-
similar, in the eyes of Europe, to her condition under the
Stuarts. The supplies meted out with niggardly caution by
former lmr]mmentq to sovereigns whom they could not trust,
have flowed with redundant profuseness, when they could
judge of their necessity and direct their application. Doubt-
less the demand has always been fixed by the ministers of the
crown, and its influence has retrieved in some degree the loss
of authority; but it is still true that no small portion of the
executive power, according to the established laws and cus-
toms of our government, has passed into the hands of that
body, which i:ruscribes the application of the revenue, as
well as investigates at its pleasure every act of the admi-

mistration.*
The convention parliament continued the revenue, as it
already stood, untill December, 1690.1 Their sue-

Dissatisfac- o . s s i
;:‘_an;il'in}: cessors complied so far with the king’s expectation
||1g.

as to grant the excise duties, besides those that were
hereditary, for the lives of William aml Mary, and that of
the sur vwnr.i The customs they mﬂ}' continued for four
years. They provided extraordinary supplies for the conduct
of the war on a scale of armament, and consequently of ex-
penditure, unparalleled in the annals of ]:n-:r}aud But the
hemdtmn, and, as the king imagined, the distrust the:-,r had
shown in settling the ordinary revenue, sunk deep into his
mind, and chiefly alienated him from the whigs, who were
stronger and more conspicuous than their adversaries in
the two sessions of 1689. If we believe Burnet, he felt
so indignantly what appeared a systematic endeavour to

* Hatsell's Precedents, iii. 80. et
alibi. Hargrave's Juridical Arguments,
1. 394,

+ 1 W. & DL sess. 2. ¢. 2. This was
intended as a provisional act * for the
preventing all disputes and questions
concerning the collecting, levying, and
assuring the public revenue due and
payable in the reigns of the late kings
Charles II, and James I1,, whilst the
better settling the same is under the
consideration of the present parliament,”

} 2W. & M. ¢. 3 Asamark of re-
spect, no doubt, to the king and queen,

it was provided that, if both should die,
the successor should only enjoy this re-
venue of excise till December, 1693, In
the debate on this subject in the new
parliament, the tories, except Seymour,
were for settling the revenue during the
king’s life; but many whigs spoke on
the other side. Parl. Hist. 552. The
latter justly urged that the amount of the
revenue ought to be well known before
they proceed to settle it for an indefinite
time, The tories, at that time, had great
hopes of the king's favour, and took this
method of securing it.
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reduce his power below the ancient standard of the mo-
narchy, that he was inclined to abandon the government,
and leave the nation to itself. He knew well, as he told
the bishop, what was to be alleged for the two forms of
government, a monarchy and a commonwealth, and would
not determine which was preferable; but of all forms he
thought the worst was that of a monarchy without the
necessary powers.”

The desire of rule in William ITI. was as magnanimous
and public-spirited as ambition can ever be in a human bosom.
It was the conseclousness not {m]} of having devoted himself
to a great cause, the security of Europe, and ES]JLmallv of
Great Britain and Holland, against uncea‘slllg aggression,
but of resources in his own firmness and qan'flmtv which no
other person possessed. A cummandmg fun:e, a copious re-
venue, a supreme authority in councils, were not sought, as
by the crowd of kings, for the enjoyment of selfish vanity
and covetousness, but as the only sure instruments of success
in his high calling, in the race of heroic enterprise which
Providence had appointed for the elect champion of civil and
religious liberty. We can hardly wonder that he should not
quite render justice to the motives of those who seemed to
impede his strenuous energies; that he should resent as in-
gratitude those precautions agumst abuse of power by him,
the recent deliverer of the nation, which it had never called
for against those who had sought to enslave it.

But reasonable as this apology may be, it was still an un-
happy error of William, that he did not sufficiently weigh the
circumstances which had elevated him to the ]:.nghsh throne,
and the alteration they had inevitably made in the relations
between the crown and the parliament. Chosen upon the
popular principle of general freedom and public good, on the
ruins of an ancient hereditary throne, he could expect to
reign on nc other terms than as the chief of a commonwealth,
with no other authority than the sense of the nation and uf
parliament deemed congenial to the new constitution. The
debt of gratitude to him was indeed immense, and not suffi-
ciently remembered ; but it was due for having enabled the

* Burnet, 35.



284 CONSTITUTIONAL HISTORY OF ENGLAND [Cmar. XV.

nation to regenerate itself, and to ]ﬂaﬁa barriers against future
assaults, to ]JTDVIdL securities against future mis-government.
No one could seriously assert that James II. was the only
sovereign of whom there had been cause to complain. In
almost every reign, on the contrary, which our history records,
the innate love of arbitrary power had produced more or less
of oppression. The revolution was chiefly beneficial, as it
gave a stronger impulse to the desire of political liberty, and
rendered it more extensively attainable. It was certainly not
for the sake of ruplmmg James by William with vqu’d
powers of doing injury, that the purest and wisest patriots
engaged in that cause ; but as the sole means of making a
roy al government permanently compatible with freedom and
justice. The bill of rights had pretended to do nothing more
than stlgnmtlsu some recent prucuedmg. : were the repre-
sentatives of the nation to stop short of other measures,
because they seemed novel, and restrictive of the crown’s au-
thority, when for the want of them the crown’s authority had
nem‘l}' freed itself from all restriction? Such was their true
motive for limiting the revenue, and such the ample justifi-
cation of those important statutes enacted in the course of
this reign, which the king, unfortunately for his reputation
and peace of nﬁml, too jl‘.‘iilﬂusl}' resisted.
It is by no means unusnal to find mention of a common-
- et wealth or rep_uh]imn party, as 11 it existed in some
can party in force at the time of the revolution, and throughout
the reign of William IIL. ; nay some writers, such as
Hume, Iltlrvmpk, and Somerville, ]mw, Iw putting them in
a sort of balance against the Jacobites, as the extremes of the
whig and tory f'actmns, endeavoured to persuade us that the
one was as substantial and united a body as the other. It
may, however, be confidently asserted, that no republican
party had any existence ; if l;-_', that w ord we are to under-
stand a set of men whose object was the abolition of our
limited monarchy. There might unquestionably be persons,
especially among the independent sect, who cherished the
memory of what they called the good old cause, and thought
civil liberty irreconcilable with any form of regular govern-
ment. But these were too inconsiderable, and too far re-
moved from political influence, to deserve the appellation of
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a party. I believe it would be difficult to name five indivi-
duals, to whom even a speculative preference of a common-
wealth may with probability be aseribed.  Were it otherwise,
the numerous pamphlets of this perind would bear witness to
their activity. Yet, with the eweptmn pr.*rh'lpw of one or
two, and those rather equivocal, we should search, I suspect,
the collections of that time in vain for any manifestations of
a repuh]i{'an spirit.  If indeed an ardent zeal to see the pre-
r-:?:-gatne effectually restrained, to vindicate that high autho-
rity of the house of commens over the executive ddmnmtratum
which it has in fact claimed and exercised, to purify the
house itself from corrupt influence, if a tendency to dwell
upon the popular origin of civil society, and the printipie&:
which Locke, above other w I‘ltLI‘S, had brought again into
fashion, be called republican (as in a primary but 1[‘:5'-\ usnal
sense of the word they may), no one can deny that this spirit
eminently characterised the : age of William III. And schemes
of reformation EI]]dIl’Lt]IIg from this source were sometimes
offered to the world, trenching more perhaps on the esta-
blished constitution than either necessity demanded or pru-
dence warranted. But these were anonymous and of little
influence ; nor did they ever extend to the absolute subversion
of the throne.*

William, however, was very early led to imagine, whether
throngh the insinuations of lord \nttmgham, AN o
Burnet pretends, or the natural prejudice of kings [/t
against those who do not comply with them, that
there not only existed a republican party, but that it numbered

* Sce the Somers Tracts, but still Somers Tracts, x. 148., entitled, * Good

more the eollection of State Tracts in the
time of William I11., in three volumes
folio. These are almost entirely on the
whig side; and many of them, as I haye
intimated in the text, lean so far towards
republicanism as to assert the original
sovercignty of the people in very strong
terms, and to propose various changes in
the constltulmm such as a greater equa-
lity in the representation. But I have
not observed any one which recommends,
even covertly, the abolition of hereditary
monarchy. [It may even be suspected,
that some of these were really intended
for the benefit of James. See one in

Adyice before it be too late, being a Bre-
viate for the Convention.” The tone is
apparently republican; yet we find the
advice to be no more than imposing great
restrictions on the king during his life,
but not to prejudice a protestant sue-
cessor; in other words, the limitation
scheme, proposed by Halifax in 1679,
It may here be observed, that the po-
litical tracts of this reign, on both sides,
display a great deal of close and vigor-
ous reasoning, and may well bear com-

parison with those of much later periods,
—1845.]
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many supporters among the principal whigs. He dissolved
the convention- p'tr]iament and gave his confidence for some
time to the opposite faction.* But, among these, a real dis-
affection to his government prevailed so widely that he could
with difficulty select men sincerely attached to it. The ma-
jority professed only to pay allegiance as to a sovereign de
facto, and violently opposed the bill of recognition in 1690,
both on account of the words “rightfui and lawful king” which

it applied to William, and of its declaring the laws passed in
the last parliament to have been good and valid.t They had
influence enough with the king to defeat a bill prﬂpmd by
the whigs, by which an oath of abjuration of James’s right

* The sudden dissolution of this par-
liament cost him the hearts of those who
had made him king. DBesides several
temporary writings, especially the Im-
partial Inquiry of the ear]l of Warrington,
an honest and intrepid whig ( Ralph, ii.
1887, we have a letter from Mr, Wharton
(afterwards marquis of Wharton) to the
king, in Dalrymple, Appendix, p. B0, on
the change in his councils at this time,
written in a strain of bold and bitter ex-
postulation, especially on the score of his
employing those who had been the ser-
vants of the late family, alluding probably
to Gudulphin, who was indeed open to
much exception. © I wish,” says lord
Shrewsbury, in the same year, “ you
eould have established your party upon
the moderate and honest-principled men
of both factions; but, as there be a ne-
cessity of declaring, T shall make no dif-
ficulty to own my sense that your ma-
Jesty and the government are much more
safe depending upon the whigs, whose
designs, if any against, are improbable and
remoter, than with the tories, who many
of them, questionless, would bring in king
James ; and the very best of them, I
doubt, have a regency still in their he
for, though I agree them to be the pro-
perest instruments to carry the preroga-
tive high, yet I fear they have so unrea-
sonable a veneration for monarchy, as
not altogether to approve the fouucf.:tﬁnn
yours s built upon.”  Shrewsbury Cor-
respond. 15,

t Parl. Hist. 575. Ralph, 194. Bur-
net, 41, Two remarkable protests were
entered on the journals of the lords on
oceasion of this bill : one by the whigs,

who were outnumbered on a particular
division, and another by the tories on the
passing of the hill. They are both vehe-
mently expressed, and are among the not
very numerous instanees wherein the ori-
ginal whig and tory principles have been
opposed to each other. The tory protest
was expunged by order of the house. It
is signed by eleven pecrs and six bishops,
among whom were Stillingfleet and
Lloyd. The whig protest has but ten
signatures. The convention had already
passed an act for preventing doubts con-
cerning their own authority, 1 W, &, M.
stat. 1. c. 1., which could of course have
no more validity than they were able to
give it. This bill had been much op-
posed by the tories. Parl. Hist. v. 122,

In order to make this clearer, it should
be observed that the convention which
restored Charles I1., not bhaving been
summoned by his writ, was not reckoned
by some royalist lawyers capable of pass-
ing valid acts ; and consequently all the
statutes enacted by it were confirmed by
the authority of the next. Clarendon lays
it down as undeniable that such confir-
mation was neeessary. Nevertheless, this
objection having been made in the eourt
of king's bench to one of their acts, the
judges would not admit it to be disputed
and said, that the act being made by
king, lords, and commons, they ought
not now to pry into any defects of the
circumstances of ealling them together,
neither would they suffer a point té be
stirred, wherein the estates of so many
were concerned, Heath v, Pryn, 1 Ven-
tris, 15.

i
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was to be taken by all persons in ¢rust.* It is by no means
certain that even those who abstained from all connexion
with James after his loss of the throne, would have made a
strenuous resistance in case of his landing to recover it.t
But we know that a large proportion of the tories j,.ime
were engaged in a mnfederac}r to support him. ;‘i_',i_"k::‘.'_
Almost every peer, in faet, of any consideration,

among that party, with the exception of lord Nottingham, is
implicated by the secret documents which Macpherson and
Dalrymple have brought to light ; especially Godolphin,
Carmarthen (Danb}), and Marlborough, the second at that
time prime minister of William (as he might justly be called),
the last with circumstances of extraordinary and abandoned

treachery towards his country as well as his allegiance. i

* Great indulgence was shown to the
assertors of indefeasible right. The lords
resolved, that there should be no penalty
in the bill to disable any person from
sitting and voting in either house of par-
liament. Journals, May 5. 1690, The
bill was rejected in the commons by 192
to 178. Journals, April 26. Parl. Hist.
594. Burnet, 41. ibid.

+ Some English subjects took James's
commission, and fitted out privateers,
which attacked our ships. They were
taken, and it was resolved to try them as
pirates ; when Dr. Oldys, the king’s ad-
vocate, had the assurance to object that
this could not be done, as if James had
still the prerozatives of a sovereign prince
by the law of nations. He was of course
turned out, and the men hanged; but
this is one instance among many of the
difficulty under which the government
laboured through the unfortunate dis-
tinction of facto and jure. Ralph, 423,
The boards of customs and excise were
filled by Godolphin with Jacobites,
Shrewsh. Corresp. 51.

{ The name of Carmarthen is perpe-
tually mentioned among those whom the
late king reckoned his friends. Mac-
pherson's Papers, i. 457, &c. Yet this
conduet was so evidently against his in-

terest that we may perhaps believe him *

insingere. William was certainly well
aware that an extensive conspiracy had
been formed against his throne. It was
of. great importance to learn the persons
involved in it and their schemes. May
we not presume that lord Carmarihen’s

.

return to his ancient allegiance was
feigned, in order to get an insight into
the secrets of that party ?  This has al-
ready been conjectured by Somerville
{p. 395.) of lord Sunderland { who is also
implicated by Macpherson's publication ),
and doubtless with higher probability ;
for Sunderland, always a favourite of
William, could not without insanity have
plotted the restoration of a prince he was
supposed to have betrayed. It is evident
that William was perfectly master of the
cabals of St. Germain's. That little court
knew it was betrayed ; and the suspieion
fell on lord Godolphin, Dalrymple, 189,
But I think Sunderland and Carmarthen
more likely.

I should be inclined to suspect that by
some of this double treachery the sceret
of princess Anne's repentant letter to her
father reached William's ears. She had
come readily, or at least without oppo-
sition, into that paft of the settlement
which postponed her succession, after the
death of Mary, for the remainder of the
king’s life. It would indeed have been
absurd to expect that William was to de-
seend from his throne in her favour ; and
her opposition could not have been of
much avail. But, when the civil list and
revenue came to be scttled, the tories
made a violent effort to secure an in-
come of 70,0000 a year to her and her
husband. Parl, Hist, 492.  As this on
one hand seemed beyond all fair propor-
tion to the income of the crown, so the
whigs were hardly less unreasonable in
contending that she should depend alto-
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Two of the most distinguished whigs (and if the imputation

gether on the king's generosity ; especi-
ally as by letters palent in the late reign,
which they affected to call in question,
she had a revenue of about 30,000L. In
the end, the house resolved to address the
king, that he would make the princess's
income 50,0000 in the whole. This,
however, left an irreconcilable enmity,
which the artifices of Marlborough and
his wife were employed to aggravate.
They were accustomed, in the younger
sister’s little court, to speak of the queen
with severity, and of the king with rude
and odious epithets.  Marlborough how-
ever went much farther. He brought
that narrow and foolish woman into his
own dark intrigues with St. Germain's,
She wrote to her father, whom she had
grossly, and almost openly, charged with
imposing a spurious child as prince of
Wales, supplicating his forgiveness, and
professing repentance for the part she
had taken. Life of James, 476, DMae-
pherson’s Papers, i, 241.

If this letter, as cannol seem impro-
bhable, became known to William, we
shall have a more satisfactory explanation
of the queen's invineible resentment to-
ward her sister than can be found in any
other part of their history. Mary refused
to see the princess on her death-bed;
which shows more bitterness than suited
her mild and religious temper, if we look
only to their public squabbles about the
Churehills as its motive.  Burnet, 50,
Conduct of Duchess of Marlborough, 41.
But the queen must have deeply felt the
unhappy, though necessary, state of en-
mity in which she was placed towards
her father. She had borne a part ina
great and glorious enterprise, obedient to
a woman's highest duty ; and had admir-
ably performed those of the station to
which she was ealled ; but still with some
violation of natural sentiments, and some
linbility to the reproach of those who do
not fairly estimate the eircumstances of
her situation: —

Infelix ! utcunque ferant ea facta mincres.

Her sister, who had voluntarily tred the
same path, who had misled her into a
belief of her brother’s illegitimacy, had
now, from mo real sense of duty, but out
of pique and weak compliance with eun-
ning favourites, solicited, in a clandestine
manner, the late king's pardon, while his

malediction resounded in the ears of the
queen.  This feebleness and duplicity
made a sisterly friendship impossible
As forlord Marlborough, he was among
the frst, if we except some Scots rene-
gades, who abandoned the cause of the
revolution. He bad so signally broken
the ties of personal gratitude in his de-
sertion of theking on that oceasion, that,
according to the severe remark of Hume,
his conduet required for ever afterwards
the most upright, the most disinterested,
and most public-spirited behaviour to
render it justifiable. What then must
we think of it, if we find in the whole of
this great man's political life nothing but
ambition and rapacity in his motives,
nothing but treachery and intrigue in
hizs means | He betrayed and abandoned
James, because he could not rise in his
favour without a sacrifice that he did not
care to make ; e abandoned William and
betrayed England, beeause some obstacles
stood yet in the way of his ambition. 1
do not mean only, when I say that he
betrayed England, that he was ready to
lay her independence and liberty at the
feet of James 11. and Louis X1V, ; but
that in one memorable instance he com-
municated to the court of St. Germain's,
and through that to the court of Ver-
sailles, the secret of an expedition against
Hrest, which failed in consequence, with
the loss of the commander and eight
hundred men. Dalrymple, iii. 13, Life
of James, 522, Macpherson, i. 487. In
short, his whole life was such a picture of
meanness and treachery, that one must
rate military services very high indeed to
preserve any esteem for his memory.
The private memoirs of James 11., as
well as the papers published by Mae-
pherson, show us how little treason, and
especially a double treason, is thanked or
trusted by those whom it pretends to
serve.  We see that neither Churchill nor
Russell obtained any confidence from the
banished king. Their motives were al-
ways suspected ; and something more
solid than professions of loyalty was de-
manded, though at the expense of their
own credit. James could not forgive
Russell for saying that, if the French
flect came out, he must fight, Macpher-
son, 1. 242, If Providence in its wrath
had visited this island onee more with a
Stuart restoration, we may be sure that
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is not fully substantiated against others* by name, we know
generally that many were liable to it,) forfeited a hig]l name
among their contemporaries, in the eyes of a posterity which
has known: them better: ; the earl of Shrewsbury, from that
strange feebleness of soul which hung like a ﬂl]i:‘“ upon his
nobler qualities, and admiral Russell, from insolent pride and
sullenness of temper. Both these were engaged in the vile
intrigues of a faction they abhorred; but Shrewsbury soon
lear ned again to revere the sovereign he had contributed to
raise, and withdrew from the contamination of Jacobitism.
It does not appear that he betrayed that trust which William
is said with extraordinary magnanimity to have reposed on
him, after a full kuuu]vdw* of his connexion with the court
of St. Germam.T But Hussd] though compelled to win the

battle of La Hogue against his will, took ecare to render his

saplemlitl victory as little atlvantageuus as pu:s:sihle.

these perfidious apostates would have
been no gainers by the change,

* During William's absence in Ire-
land in 1690, some of the whigs eon-
ducted themselves in a manner to raise
suspicions of their fidelity ; as appears by
those most interesting letters of Mary,
published by Dalrymple, which display
her entire and devoted affection to a
husband of cold and sometimes harsh
manners, but capable of deep and pow-
erful attachment, of which she was the
chief object. I have heard that a late
proprietor of these royal letters was
offended by their publication; and that
the black box of king William that con-
tained them has disappeared from Ken-
sington, The names of the duke of
Bolton, his son the marquis of Winches-
ter, the earl of Monmouth, lord Mon-
tague, and major Wildman, occur as ob-
jeets of the queen’s or her minister’s sus-
picion. Dalrymple, Appendix, 107, &c.
But Carmarthen was desirous to throw
odium on the whigs; and none of these
noblemen, except on one occasion lord
Winchester, appear to be mentioned in
the Stuart Papers. Even Monmouth,
whaose want both of pringiple and sound
sense might epuse reasonable distrust, and
whalay at different times of his life under
this suspicion of a Jacobite intrigue, is
never mentioned in Macpherson, or any
other book of authority, within my re-
collection. Yet it is evident generally
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that there was a disaffected party among
the whigs, or, a5 in the Stuart Papers
they were called, republicans, who enter-
tained the baseless project of restoring
James upon terms. These were chiefly
what were called compounders, to dis-
tinguish them from the thorough-paced
royalists, or old tories. One person
whom we should least suspeect is occa-
sionally spoken of as inclined to a king
whom he had been ever conspicuous in
opposing —the earl of Devonshire; but
the Stuart agents often wrote according
to their wishes rather than their know-
ledge ; and it seems hard to believe what
is not rendered probable by any part of
his publie conduet.

t This fact apparently rests on good
authority ; it is repeatedly mentioned in
the Stuart Papers, and in the Life of
James, Yet Shrewsbury's letrer to Wil-
liam, after Fenwick’s accusation of him,
seems hardly consistent with the king's
knowledge of the truth of that charge in
its full extent. I think that he served
his master faithfully as secretary, at least
after some time, though his warm recom-
mendation of Marlborough, “ who has
been with me sinee this news [the failure
of the attack on Brest] to offer his ser-
vices with all the expressions of duty and
fidelity imaginable,” ( Shrewsbury Corre-
spondence, 47.) is somewhat suspicious,
aware as he was of that traitor's con-
nexions,
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dulity and almost wilful blindness of faction is strongly ma-
nifested in the conduct of the house of commons as to the
quarrel between this commander and the board of admiralty.
They chose to support one who was secretly a traitor, because
he bore the name of whig, tnhrating his infamous neglect of
duty and contemptible excuses ; in order to pull down an
honest, though not very able minister, who belonged to the
tories.® DBut they saw []em]}r that the king was betrayed,
though Illlnlﬁk&:ll, in this instance, as to the persons; and
were right in concluding that the men who had effected the
revolution were in general most likely to maintain it ; or, in
the words of a committee of the whole house, ¢ That his
majesty be humbly advised, for the necessary support of his
government, to employ in his councils and management of
his affairs such persons only whose principles oblige them to
stand by him and his right ¢ 1;;1111% the late king James, and
all other pretenders w hatsoever.”+ It is plain from this and
other votes of the commons, that the tories had lost that ma-
jority which they seem to have held in the first session of this
parliament.

It 1s not, however, to be inferred from this extensive com-
bination in favour of the banished king, that his party em-
braced the majority of the nation, or that he could have been
restored with any general testimonies of satisfaction. The
friends of the revolution were still by far the more powerful
hmi-,r. Even the secret emissaries of James confess that the
common people were strongly prejudiced against his return.
His own enumeration of peers attached to his cause cannot
be brought to more than thirty, exclusive of catholies§; and

* Commons’ Journals, Nov, 28, et post.
Dalrymple, iii. 11. Ralph, 346.

1+ 1d. Jan. 11. 1692-3.

{ Burnet says, “ The elections of par-
liament (1690) went generally for men
who would probably bave declared for
king James, if they could have known
how to manage matters for him.” P.
41. This is quite an exaggeration ;
though the tories, some of whom were
at this time in place, did certainly sue-
ceed in several divisions. But parties
had now begun to be split; the Jacobite
tories voting with the malecontent whigs.
Upon the whole, this house of commons,
like the next which followed it, was

well affected to the revolution settle-
ment and to public liberty. Whig and
tory were becoming little more than
nicknames.

& Macpherson's State Papers, i. 459,
These were all tories, except three or
four, The great end James and his ad-
herents had in view, was to persuade
Louis into an invasion of England; their
representations therefore are to be taken
with much allowance, and in some cascs
we know them to be false; as when
James assures his brother of Versailles
that three parts at least in four of the
English clergy had not taken the oaths
to William, Id. 408,
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